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INTRODUCTION 
I N T R O D U C T I O N 
In India by the end of 1974, there are approximately 39,000 
companies with an aggregate paid up capital of F^ s. 3,000 Crores. 
The corporate sector controls about two thirds of the entire 
inducitrial production, o'.vn about half of the national wealth 
excluding agricultural sector and employs about two thirds of the 
organised labour. When a company is once registered and set in 
motion, there is no made of ending the company so brought into 
existence except in accordance with the sections of the companies 
Act, 1956, which provide for the winding up of the companies. The 
winding up, whether voluntary or by court is the only mechanism 
by which a company, is put to end. 
In the early part of the 19'*^  century, there was no distinct 
body of legal principles by which an incorporated body could be 
brought to an end. Whenever the courts faced any problem in the 
relatively new field of company law, they used to look to the more 
familiar law governing partnership in search of the principal for 
solving such problem. The essence of partnership being mutual 
trust and confidence among the partners the court usually did not 
interfere in the interna! disputes of partnership except with a view 
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to c'ljioive it. The judges adopted the same attitude . jwards the 
new institutions of companies and showed great reluctance in 
interfering in the operation of companies. This reluctance was due 
to the fact that the courts considered a company with limited 
liability as noting more than an enlarvjed partnership. 
The English winding up Act, 1948 allowed the members, for 
the first time, to hpve the company wound up by court. Certain 
Acts and circumstance were mentioned providing indications that a 
company was in a state in which winding up order ought to be 
made. One of the grounds on which winding up could be granted 
by the court was that in its opinion it was "just and equitable" to 
wind up a company. The ground was retained by all the companies 
Act, passed since 1848 (except the Joint Stock Companies 
Act,1856 which authorised winding up whenever three fourths 
capital of the company had been tost and become unavailable). 
Section 433 ( f ) of our companies Act 1956, given to courts 
create a balance in winding up the companies. They need only be 
satisfied that it is "just and equitable" to wind up a company. This 
section has assured considerable practical importance because 
liquidation is usually the last thing that a petitioner, or any one 
else, prefers because financially it spells, disaster for all 
concerned. It is instead the specter of liquidation that will often be 
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effective in achieving redress for the aggrir^ -^ d members. In a 
manner of speaking, a disgruntled member can stand besides the 
barrel of gunpowder with a lighted match in his hand demanding 
that either he gets what he wants, or else everyone, including 
himself perishes: this threat may often work and being him the 
most wanted thing- a good price for his shares. 
A sha''eholder, seeking a winding up order on just and 
equitable ground is most often motivated by a desire to retrieve his 
investment before it is altogether dissipated and the liabilities of 
the company increased by a course which he no longer considers 
to be profitable made of employing his capital. There is, however, 
no principal of justice and equity which entitles a shareholder to 
invoke the winding up procedure in order to be relieved of the 
obligation freely and voluntarily undertaken by him solely because 
he finds that he has misconceived the company's prospects of 
financial success. The justice and equity which falls to be 
considered is not that prevails between two classes of persons-
those who support the petition and those who oppose it- but of the 
community at large. 
The discretion given under this clause is of a judicial nature 
and has to be exercised after stating the grounds on which it is 
exercised and v/hich can be examined by general public. The "just 
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and equitable" ground of wind/ g up has assun i^ed importance in 
tine context of the socio-economic conditions prevailing at present 
in India. The wage-earners, manual workers and even house wives 
want to invest their savings in shares of companies. With common 
man joining the band of investors, the important question that 
arises is what should be done to safeguard tho interests of such 
members whose shareholding is more often than not insignificant 
in comparison to the shares held by the controlling directors and 
iheir friends and relatives. Protection to these shareholders 
requires and top priority as in practice it means the protection of 
the public interest in general winding up on just and equitable 
ground affords the protection to these shareholders against the 
fraud, misconduct, oppression and misappropriation of the 
company's funds by the controlling directors. 
The "just and equitable" clause in S. 433 confers 
discretionary powers on the courts. But it does not follow from this 
that the courts are completely at large in the exercise of the 
discretion conferred by the provision. Since the traditional concept 
of company as a private device for profiteering capita! creation and 
business expansion is giving way to the modern concept in which 
company is considered a vital and nationally important socio-
economic institution in whose development the government and 
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people are s^.-cially interested. With the Introduction of th; 
concept in the companies Act, it has becon-ie necessary that the 
winding up order be passed only when there are strong grounds to 
justify it taking into accounts its repercussions on the consumers, 
employees and general public. 
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CHAPTER -1 
INTRODUCTION 
In the early part of 19^ *^  century, there was no distinct body of legal 
principles by which as incorporated body could be brought to its end. 
When ever the courts find any problems in the relatively new field of 
Company law, they used to look to be more familiar law governing 
partnership in reach of the principle for solving such problems. The 
essence of partnership being mutual trust and confidence among the 
partners, the court usually did interfere in the internal disputes of 
partnership except with a view to dissolve it. The judges adopted the same 
attitude towards the new institutions of Companies and showed great 
reluctance in interfering in the operation of Companies. This reluctance 
was due to the fact that the courts considered with limited liability as 
nothing more than an enlarged partnership. The English Winding Up Act, 
1848 allowed the members for the first time, to have the Company Wound 
Up by the court. In this certain acts and circumstances were mentioned or 
providing an indication that a Company was in a State in which a Winding 
Up order ought to be made. 
CHAPTER - J 
nw-ii-t^raafiinriiiaiw wii 
WINDING UP: A HISTORICAL DEVELOPMENT 
The "liquidation" or "winding up" (the two terms are used 
interchangeable) of a company is the process whereby its life is 
ended and its property administered for the benefit of creditors and 
members.^ 
Legislative History: 
The history of the law of liquidation of companies is closely 
bound up with the gradual evolution of the concepts of limited 
liability and corporate personality of the trading concerns. It can be 
studied in three phases; 
(A) Pre-1844 Period: 
Prior to 1844 there was no distinct body of legal principles 
which could be regarded as constituting the law of company's 
liquidation. All companies were of the Deed of Settlement ^ype and 
were treated in 
"Liquidator" has been derived from Law of Bankruptcy and winding up I'rom the c'nalogous process of 
dissolving a partnersiiip or administering deceased person's estate. 
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theory and practice as nothing mrr than enlarged partnerships.^ 
To their winding up, therefore, the .aw of partnership applied.^ 
The fate of partners was unfortunate. They were liable like 
individuals", v\/hich meant that their creditors could levy execution 
upon the private property of any one or more of them and continue 
to do so until either all were bankrupt or the liability of the 
partnership had been satisfied in full.^ In proceedings directed to 
obtain the satisfaction out of the company's property it v^as 
necessary for a creditor to join each and every member as party 
which, in the case of large companies with a constantly changing 
membership, was a practical impossibility. No other remedy was 
open to the creditor. 
The situation was thus, from creditors as well as members 
point of view highly unsatisfactory. But once the proceedings 
commenced against one of the members other rushed to dispose 
". Companies incorporated by statute or charter were dissolved: 
i) by an Act of parliament, wiiich was boundless in its operation; 
ii) by the natural death of all its members, in case of an aggregate corporation; 
lii) by surrender of its franchise into the hands of the kind: 
iv^  by forefeiture of its charter, through negligence or abuse of its franchise; in which case the law judges 
that the body politic has broken the condition upon which it was incorporated, md thereupon the 
incoporation is void. And the regular course is to bring an inforinaiion in the nature ci'quo-warranto, to 
inquire by what warrant the members exercise their corporate power, having forfeited by such and such 
proceedings. See I Blackstone, commentaries on the Law of England (1765) 485 
'. The process of winding up at this time comprised of the taking of accounts between the partners and was 
directed to what would now be described as an adjustment of the rights of contributories. 
. However, a form of limited liability coupled with incorporation was recognized under the charted 
companies Act, 1837 (7 w m iv & 1 v c^t. C. 73). But the Act applied only to companies which were 
issued letters patent by the Crown. The Board of trade also took a narrow view of the sort of companies 
to which the benefit of the Act couid be extended. See coke P. 1291 
\ Membership in .Toint Stock Company engaged in trading was suiTicient to attract the operation of 
bankruptcy law. 
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of their property or './port from the realm in the hope of avoiding 
the impending catastrophe. Banking Act of 1826 enabled the public 
officer of the company to be sued on behalf of all the members. 
But this proved of no use, as was pointed out in Re Marston, Vs. 
ex P. Morston:^ 
"by the general law of partnership, of a creditor wish to 
proceed against the partnership, he must sue all the partners 
by name, and he can not touch the property without a 
judgment, but what says the Act in question. Instead or all 
the partners, you shall sue only the public officer, but by 
doing so he sues all. Then when you have procured a 
judgment, the Act says, you can take the property of the 
whole company, and of every individual member." 
Thus, from the creditor's as well a member's point of view the 
position was not a happy one. What was, therefore, required was 
that there should be: 
a) a simple from of procedure for making companies property 
available for the payment of its debts, 
b) some means by which the members could bring an unsuccessful 
venture to an end and fix a limit to the amount of their liability. 
^ ( I 8 3 9 ) 9 L . J .BKY5 
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(B) {:; The Period 1844-1856 
Steps were taken during the period 1844 to 1856 to cure tl'ie 
defects of existing law. The most important among these steps 
was the enactment of the winding up Act of 1844 (7 & 8 vict. C 11) 
objects of the Act were:'' 
First, to extend the remedies of the creditors against the properties 
of the companies; 
Secondly, to facilitate the winding up of companies; and Thirdly, to 
make provisions for the discovery of abuses attending the 
formation and management of companies. 
The first object was achieved by S.4, which provided for the 
board of directors to make, in pursuance of resolution, a 
declaration in the prescribed form, of its inability to meet its 
pecuniary engagements. S. 6 provided the consequences for 
disobedience to the order of the court of Equity or Bankruptcy for 
the payment of money after the service of order. After adjudication 
debt can be recovered. 
So far as the winding up aspect is concerned, S. 20 of the 
Act embodied an elaborate procedure by which the court of 
bankruptcy might the creditor's assignee to apply to the chancery 
for making an order of winding up and settling the affairs of the 
'. See. Re Royal British Bank, e.xp. Marcus n856) L. f. BKY 1, 3 
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•company and compelling a just contribution fron, all the members 
lowards the full payment of the debt and liabilities and the cost of 
winding up. The matter was then referred \o the Master in 
chancery to take accounts and make enquiries for the purpose of 
ascertaining what sum of money would, having regard, inter-alia, 
to any proceedings in bankruptcy, have to be realized by calls or 
contribution from the members of the company. Upon confirmat'on 
of this order the court could direct payment of the necessary sums, 
and appoint a Receiver to collect the same. The chancery had 
power to make final orders on the claim of members inter-se. 
The third object was sought to be achieved by providing in 
S.25 for the court to hold enquiry into the failure of the company 
and transmit to the Board of Trade a Balance Sheet and a report 
on the formation and management of the company. On the report 
of the board, the Crown could annul the powers and privileges of 
the company. 
The Act recognized the company as a separate corporate 
entity. It also provided that the corporate assets constituted the 
primary fund out of which the company's liabilities were to be 
satisfied, and deficiency, if any, could be made good by resorting 
to the members private property. 
CHAPTER -1 
{b} The winding up Act of 1848: 
The winding up Act, 1848 (11 & 12 vict. C. 45) was intended 
to amend the law for facilitating the winding up of the affairs of 
Joint Stock companies unable to meet their pecuniary 
engagements: as also to facilitate the dissolution and winding up 
Joint Stock Companies and other partnerships S.5 of the Act 
allowed the members for the first time to apply for wind'.ng up of a 
company. It did so by authorizing any member (whom it called 
"contributory") to present a petition in chancery for the dissolution 
and winding up of a company on any of the following grounds: 
1) That the company had committed an act of bankruptcy and filed 
a declaration of inability to meet its engagement; 
2) That it failed to comply with a notice by a decree holder 
requiring payment of a judgment debt obtained In my personal 
action against the company or any nominal defendant authorized 
to sue on its behalf. 
3) That it failed to comply with an order made by court of equity or 
bankruptcy for the payment of money to any plaintiff in whose 
favour a decree for money had been given; 
4) That the company failed to indemnify a defendant member in 
any action brought, despite a notice in writing to do so, against 
him in respect of debt due from the company; 
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5) That after a creditor ha: filed an affidavit of debt, and issued a 
writ, the company failed to comply with the notice (as in the case 
of judgment debt); 
6) That the company as dissolved or has ceased \o carry on 
business for the purpose of winding up; 
7) That in the opinion of the court there was any other matter 
which rendered it 'just and equitable' that the company should be 
dissolved. 
Procedure was by way of petition^, which had to be 
advertised^, and served at the office of the company^" and the 
court had a discretion either to make an order or adjourn or 
dismiss the petition.^^ 
After an order of dissolution or winding up had been made, 
the Act provided for the appointment of an official manager^^, in 
whom the estate and effects of the company were to vest. 13 
(C) Post 1856 period: 
With the passing of joint stock companies Act, 1856, winding 
up legislation assumed its present position. The Act provided for a 
^Ss. 5,8ortheAct 
''.S. 10 
'".S. 10 
".Ss. 11, 12 
•-'. S 22 
'•\ S. 29 
CHAPTER -1 
single sys'i.:n of winding up, whicii could be set in motion -y a 
creditor or a contributory or by the company itself.^'* S. 67 of the 
Act gave five grounds for winding up: 
i) The passing of special resolution by the company ; 
ii) The failure to commence or suspension of business for a 
year; 
iii) Reduction in the number of members below seven; 
iv) Inability of the company to pay its debts (this ground was the 
only ground available to creditors for submitting a petition to 
the court); 
v) Loss of three fourth of the capital of company. 
By S.102, voluntary winding up was allowed for the first time. 
S.103 provided for the resolution of winding up to be published. 
A Liquidator was to be appointed. He was both the official 
manager and Master in chancery.Company's property vested in 
such company which retained its corporate status until dissolution. 
By the amendment in 1857, ihe voluntary winding up subject 
to supervision of court was introduced. 
'\ S. 69 
9 
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The Companies Act,1862. Which Palmer tjWs "Magna Carta" 
of English Companies, contained provision largeiy similar to those 
of companies Act of 1856. The jurisdiction to wind up the company 
was transferred from bankruptcy court to chancery. 
The first substantial changes were after 1862 were made by 
the companies winding up Act, 1890. This act termed the official 
Receiver as "liquidator ". He had to receive from the officers of a 
company a report on its affaires. The liquidator had to forward it to 
the court. In the fraud, further inquiry could be made by the 
liquidator and the directors and officers of the company could be 
publicly examined. 
The companies Act, 1929 introduced creditor's voluntary 
winding up. It enabled the creditors of an insolvent company to be 
on control of liquidation. It also introduced the concept of 
fraudulent trading, which might lead to the imposition of unlimited 
personal liability upon the directors who conducted the business of 
the company with intent to defraud its creditors. 
The latest milestone in the company's legislation in Britain is 
the Companies Act, 1948, which maintained the earlier provision of 
winding up and dissolution. 
CHAPTER -1 
Legislative History in India: 
There is not much evidence to show that in ancient Hindu 
Law there was any theory of contract to govern partner-ship whose 
refined form is the company.^^ The modern company legislation in 
India is similar to its English counterpart and it is not exaggeration 
to call the Indian company Acts as "the most cherished children of 
the English brain." 
In India, the first piece of company legislation is the 
Registration of joint Stock Companies Act, 1850^®, which was 
patterned after the British Joint Stock companies Act, 1844. The 
Act provided, inter-alia, for registration of charitable and non-
charitable concerns and transferability of shares without the 
consent of other members. In 1857, an Act for the incorporation 
and regulation of joint Stock Companies^'' and other association 
was passed. This gave the option of registration with or without 
limited liability to joint stock companies and other associations. 
Subsequently, this right was granted to banking and insurance 
companies. It is noteworthy that none of these Acts provided for 
the winding up of companies. 
' \ Sen Gupta N.C. The evolution of law (1962) 99 
'^ ActXVinofl850 
".Act 19 of 1857 
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In 1866, follow'ng the British companies Act, 1862 an Act for 
consolidating and amending the "Law relating to incorporation, 
regulation and winding up of trading concerns and other 
associations"^^ was passed. This act introduced for the first time 
the concept of winding up of companies. The grounds for winding 
up were the same as the British Act contained.^^ The Indian 
companies (consolidation) Act 191?^° was passed and it followed 
the English companies (consolidation) Act, 1908 not merely in its 
general principles, but in its detailed arrangement and expression. 
It was considered a matter of the first importance to have the 
Indian Law as uniform as possible with the English law except 
where local circumstances demand a modification in substance. 
The Indian companies (amendment) Act, 1936^^ was patterned 
after the English (consolidating) companies Act, 1929. 
After independence a demand for reforms in company law 
arose; and the Government of India entrusted the revision of 
company law to a committee, known as "Bhobha Committee". It 
submitted its report in March, 1962 recommending comprehensive 
changes in the previous Act. In order to implement these 
recommendations the parliament enacted the companies Act, 
'* Act 10 ot 1866 
The British Companies Act, 1862 
" Act VII ol 1913 
' Act22ot 1916 
12 
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1956. This Act consolidated and amended the law elating to 
companies and other associations. 
The present Act retains the different kinds of winding up 
provided in the previous Acts. It devotes ninety five sections to the 
subject of winding up and dissolution of companies. 
CHAPTER -1 
CONCLUSION 
Every statute has its basic i.e. wliat is the necessity which give birth 
to it. This Chapter provides us all comprehensive details that why a 
legislation is made for "Winding Up of a Company". As in India at present 
the corporate sector contracts the maximum production, own about half of 
the National wealth excluding agricultural sector and employs about two-
third of the organised labour. When a Company is incorporated and set in 
motion then there is no means of ending the life of a Company and the 
only available mechanism by which a Company is put to as end. 
It is to be noted that there is a difference between the Winding Up of 
a Company and insolvency of as individual. As Winding Up of a Company 
differs from insolvency of an individual in as much as a Company cannot 
be made insolvent under the insolvency laws, besides, even a Solvent 
Company may be wound up. So this Chapter unable us to know about the 
history of Winding Up which will be very important credential of the making 
of a statute of "Winding up". 
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CHAPTER - n 
INTRODUCTION 
Winding up or liquidation of a company represents tine 
last stage in its life. It means a proceeding by which a 
company is dissolved. The assests of the company are 
disposed of the debts are paid off out of the realised assests 
(or from contributions from its members), and the surplus, if 
any, is then distributed among the member in proportion to 
their holding, in the company. The two terms v\/inding up and 
liquidation are used interchangeably. 
A company is not dissolved immediately at the 
commencement of winding up. Its corporate status and powers 
continue winding up precedes dissolution. 
A company may be wound up at an order of the court. 
This is also called compulsory winding up. The Case in which 
a company may be wound up by the court are given in section 
433. In this chapter I try to explain the meaning nature and 
character of winding up of a company. 
CHAPTER - II 
WINDING UP: A CONCEPTUAL FRAME WORK 
In the words of Gower: "winding up of a company is the 
process whereby its life is ended and its property administered for 
the benefit of its creditors and members. An administrator, called a 
liquidator, is appointed and the takes control of the company, 
collects its assets, pays its debts and finally distributes any 
surplus among the members in accordance with their rights.^^ 
Winding up is to the company what death is to an individual.^^ But 
the process of winding up differs from the administration of 
deceased's estate, in winding up the company is stil! 'alive', when 
its property is being administered by the liquidator. As observed by 
'Viscount Cave", "A company in liquidator, though the 
Administration of its affairs has passed to the liquidator, retains its 
existence. If the liquidation should be annulled the company will 
resume its powers.®^ But the process of administration of deceased 
person's estate starts only after the owner of the property has 
passed away. 
'^ '. Taxman's Company Law & practice. 924 (5"" ed. 1999 ) 
"•'l See Satton Vs. New Becston Cycle Co.(1900) 1 Ch. 43. 
''^. See Hailder N.A, Mrs - Paper read at Banglore Seminar on company Law May (1970) LL.L 
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Grounds f: r compulsory winding up of companies by cc\^x^ 
In India, a company may be compulsorily wound up. Under 
sec. 433 of the Act 1956 which are as follows: 
1. Special Resolution 
2. Default in filing statutory report, or holding statutory meetings. 
3. Failure to commence business. 
4. Reduction in membersf^ip 
5. Inability to pay debts 
6. Just and Equitable 
In must be mentioned at the very outset that the power is 
discretionary and the court is not bound to make an order of 
winding up if the other remedy is available or the default is 
satisfactorily accounted. 
a) Special Resolution 
A company may be wound up by the court if the members 
have assed a special resolution to the effect that it be wound up by 
the court.^^ 
Resolution under this clause are very rare. The reason is that 
by the same machinery a company can be placed in voluntary 
winding up. However, were special resolution is not sufficient. For 
' ^ S . 433 (a) of the Act. 
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wKJiaw——iirjOHg—tirw •n'" ' 
compulsory liquidation of a company. It should -JG based on some 
sufficient grounds. 
The 1948 Act contemplates three types of resolutions 
ordinary. Extraordinary and special.^° 
An ordinary resolution is one passed by a simple majority of 
those voting, and is used for all matters not requiring an 
extraordinary or special resolution under the Act or the articles 
An extraordinary resolution is one passed by a three fourths 
majority but no special period of notice is needed.''^ 
A special resolution is also one passed by a three - fourths 
majority, but twenty one days notice must be given of the meeting 
at which it is to be proposed.''^ A special resolution is required 
before any important constitutional changes can be undertaken: 
noteably to alter the memorandum (where that is permitted), to 
alter the articles, or to reduce capital with the consent of the court. 
In the case of both extraordinary and special resolutions the notice 
of the meeting must specify the intention to propose the resolution 
as an extraordinary or a special resolution, as the case may be.''^ 
"^. As already emphasised, these distinctions have no relation to the distinctions between ordinary and 
extraordinary meetings. 
^'.Sec.141 (1). 
-^. Seel41 (2). 
" . Sec. 141.The Formalities for special resolution were radically changed by the 1923 Act. Until then the 
resolution had to be passed by a three fourths majority at one meeting and subsequently confirmed by .i 
simple majority at a second meeting. 
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There is conflict of opinion liere, "; he pepsu High court has 
held, that in absence of a resolution passed by the members at a 
general meeting, a petition for winding up made in the name of the 
company by directors, must be held to be one without authority/"* 
On the other hand, the Madras High Court holds the view that prior 
sanction by the members given at a general meeting is not a 
condition precedent to the directors having authority to file a 
petition in the name of the company for its winding up. However 
the petition in such case will not be dismissed but stood over so as 
to enable the directors to convene the meeting of the members/^ 
It is submitted that former view appears to be correct. How 
can a person be permitted to move a court for another body which 
has not passed a resolution authorizing him to do so. 
The mere fact that that a special resolution has been issued 
by the members of a company dose not barred a court to access 
an order for its winding up. The court has the discretion to 
disregard the resolution. Indeed, it is very sensible method of 
preventing a majority of the members to oppress the minority 
shareholders and get the company wound up against their 
•^*. In the matter of winding up ttie patiala Vanaspati and allied products Co. Ltd. Doraha (1953)0 A.I.R. 
Pepsu 195. 
^\ State of Madras Vs. Madras Electric Tramways Ltd. AIR (1956) Mad. 131. 
20 
CHAPTER - II 
interests. Compulsory winding i^. is a drastic remedy and should 
be resorted to only when as strong case for its use is made out. 
b) Default in filing Statutory Report to holding Statutory 
meeting. 
Default in filing statutory report to the registrar. Or in 
holding statutory meeting, is another ground. For compulsory 
winding up.''^ 
The Indian Law differs from the English law on this point. 
Under English Law, the petition for winding up on this ground can 
be presented only by a shareholder''', where as under Indian Law it 
can be presented either by the Registrar or by a contributory. The 
petition should be filed before the expiration of fourteen days after 
the last day on which the statutory meeting ought to have been 
held.^^ 
The power of the court here also is discretionary and instead 
of making a winding up order, it may direct that the statutory report 
shall be delivered, or that the meeting shall be held.^^ 
^\ Sec. 433 (b) 
" Sec. 244(1) (b) of Ihe Act, 1948 
*^*. Sec. 439(7) ot the Act, 1956 
™. Sec. 433 (3) of the Act, 1956 
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c) Failure to Commence Business 
A company may be connpulsorily wound up where it 
fails to commence its business witli in a year from its 
incorporation, or suspends its business for a whole year.^° 
The fact that the company has not commenced its business 
with in a year of its incorporation does not Create in the 
shareholder a vested right to sav that the company shall be wound 
up.®^  But where a shareholder makes such a plea the court shall 
act upon it unless it feels that the conduct of the majority is not 
above board, some mischief will result to the minority or some 
hardship will be imposed upon them in continuing the business.^^ 
In order to ascertain whether the company has commenced 
its business, one has to look to the Memorandum and Articles of 
association because the statute does not purport to define what 
the business of the company is. Where the business of the 
company can legitimately be carried on both abroad and in India, 
and it carries business abroad only, there will be sufficient 
compliance with the provisions of this section and no order will be 
*'' Sec. 433 (c)ofthe Act, 1956 
^'. Re Malropolilan Railway were housing Co. Ltd. (1867), 17 L.T.R. 
'^ l Re Middles borough Assembly Rooms Co. (1880). 14 Ch. P. 104 
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rr-Rde on the sole ground that the company has not transacted 
business in India.^^ 
The mere fact that a company has failed to commence 
business with in a year from its incorporation or has suspended it 
for a whole year need not by itself be sufficient ground for ordering 
winding up, because such failure or suspension may be due to 
such causes as are likely to disappear after a duration which mav 
extend beyond one year. Therefore the courts need not take 'one 
year' as in absolute time limit, it may condone the failure or 
suspension if it is due to some valid reason. 
Muoleries J. has aptly said^'* in Murlidhar vs. Bengal 
Steamship Co. 
"Where there has been a suspension of business of a 
company incorporated under the Indian companies Act, the power 
of court to wind up the company will be exercised only when there 
is a fair indication that there is no intention to carry on the 
business; if the suspension is satisfactorily accounted for and 
appears to be due to temporary cause, the order may be refused. 
" . Re Capital Fire Insurance Association (1882) Ch. D. 204 
'*^  A.l.R. 1920 Cal.722. See also In Re Bangal Flying Club (1966) 2. Comp. L.J. 213, where the assets of a 
Club were acquired, but it carried on other activities and so an order to wind up was refused. 
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Where, however, there was tj.'lure to resume b'jsiness for 
five years and the prospects also seemed gloomy, winding up was 
ordered.^^ 
Similarly, where a company's business had remained 
suspended for ten years, its capital having been lost in 
misappropriation, winding up was ordered.^^ 
And where the business of a private company which was a 
family concern remained suspended for many years for want of a 
quota of wires, the comipany had no creditors, the Registrars 
attempt to put it on winding up on account of suspension of 
business and perpetuity of losses did not succeed the public 
whether it is running in profits or losses. Where of the several 
business units a company, the business of only one unit was 
closed with a proposal to dispose it off and to use the proceeds in 
the exploitation of other objects, the court did not agree that it was 
a ground for winding up. The court said that even if the business in 
all the units of a company was suspended it would still be the 
company to resume its business.'^'' In Tan s. Bharqave Vs. 
Sorintory (India) pvt. Ltd. 
. Rupa bharati Ltd. Vs. Registrar of Companies (1969) 1 Comp. L.J. 296 
\ Orissa Trunks & Enamel works Ltd. Re (1973) 43 Co. Case 503 Orissa 
87 
. Paramjot Lai bhadwar Vs. Prem Spinning & weaving Mills (1985) 60 Comp. Case 420 All. 
. Reports of company Cases Vol. 71 (1991) 
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A petition for wine ng up the respondent company was filed 
under clause (c) of Sec. 433 of the companies Act. 1956 on the 
allegations that although the value of its plant and machinery was 
Rs.26 lakhs, the company had not done business for 5 years. 
It was held that it had been stated in the petition itself that 
the company's assets were worth Rs.26 lakhs. The averments 
made by the company in an application in that petition could not be 
made the basis of winding up in view of the subsequent facts and 
the explanation given by the company for suspension of its 
business. The petitioner, therefore, had failed to establish grounds 
for winding up under clause (c) of section 433 of the Act. 
d) Reduction in Membership 
If the number of members is reduced, in the case of public 
company, below seven, and in the case of private company, below 
two the company may be ordered to be wound up.^^ 
The word 'members' mean actual members, and does not 
include past members i.e. person who, once having been 
members, are liable to be contributories personal representative of 
deceased members, or trustees of bankrupt members, will not be 
regarded as members. 
**'. Sec. 433(d) of the Act, 1956 
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It is subrri'ied that an order is rarely made under this clauss. 
The court leaves the members to go in for voluntary winding up 
because if they continue with their number falling below seven, 
they may incur unlimited liability under sec. 45 of the Act 1956.^° 
Court may interfere only when it finds something wrong with the 
affaires of the company. 
e) Winding up of companies due to inability to pay debts : 
Petitions for winding up of companies are often filed by the 
creditors to invoke sec. 433 of the companies Act 1956 for the 
purpose of enforcing and realizing their claim for realization of 
moneys due and this mode is often resorted to for getting over or 
circumventing the time consuming and costly litigation in civil 
courts under the contract Act and the civil procedure code. In 
certain cases, winding up petitions are directed against companies 
for the purpose of settling personal scores against directors or 
executives by those creditors whose claims for money due are in 
dispute and uncertain; and thereby, such creditors seek to derive 
satisfaction by shaking the management of the company and 
. Sec. 45 Provides - If at any time tiie members of members of a company, is reduced, in the case of a 
public company, below seven, or in the case of a private company, below two and the company carries 
on business for more than six months while the number is so reduced, every person who is a member of 
the company and is cognizant of the fact...shall be severally liable for the payment of the whole 
debts of the company contracted during that time. 
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caating internal disputes and differences amongst :he directors of 
tine board, thereby paralyzing the smooth functioning of the 
company. 
Palmer is quoted, as to be exceptional circumstances under 
which the discretion to windup would be exercised. 
1. "Where the petitioner's debt is less than $ 200; 
2. The debt i? bonatide disputed by the company. 
3. The company has paid or tendered payment of petitioners 
debt; 
4. The winding up is proposed by other creditors, and 
5. The company is in the process of being wound up 
voluntarily." 
The power of the court to winding a company which is unable 
to pay its debts^^ is by far the most important for practical 
purposes. 
"Inability means reasonable certainty that to existing and 
probable assets of the company will be insufficient to pay its 
existing liabilities. A company is deemed to be unable to pay its 
debts in the following circumstances. 
'. R Santhanam - winding up ofcompanies due to inability to pay debt (1992) 2 Comp. L.J. 73 
' I Sec. 433(e) of the Act, 1956 
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a) Where a creditor, to whorr, i:he company owes a sum 
exceeding one Lakh rupees, has served upon the company a 
demand. For its payment and the company has neglected to 
pay or otherwise satisfy his demand for three weeks or 
more.^^ 
b) If execution or other process issued on a decree or order of 
any court or Tribunal of a creditor of the company is returned 
unsatisfied in whole or in part. '^^  
c) If it is proved to the satisfaction of the Tribunal that the 
company is unable to pay its debts.^^ 
Let us have a detailed look on these three circumstances. 
1. Notice of Demand 
Firstly, If a creditor, to whom the company owes a sum 
exceeding five hundred rupees, has served on the company a 
demand for payment and the company has for three weeks 
neglected to pay or otherwise satisfy him.^^ 
'^\Sec, 434(])(a) 
'^Sec.434(l)(b) 
"\Scc.434(l)(c) 
''"'. Section 434 (1) (a) of the companies Aid 956. For example; Bal^ uram Vs. Krishna Bharadwaj Cold 
stores & General Mills Co.P.Ltd. (1962) 2. Comp. L.J. 215, All, where neglect to pay a supplier of 
goods was held to be sufficient although the assets of the company were more than the debt, but where a 
financially sound company disputed the claim on bonafide groudds, that was held to be not a neglect to 
pay New Era furnishers P.Ltd.Vs.Indo-continental Hotels & Resorts Ltd.(1990) 68 Comp.Case.208,Raj. 
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The debt must be preojntly payable and the title of the petitioner 
demanding it should be complete. Where loans were given to the 
company indirectly through the medium of another person, the 
company was not a debtor.^^ 
If a debt, valid, both in law and equity, is established to be 
due by the company which it has failed to satisfy the court is 
bound to pas an other of winding up against the defaulter 
company. The creditor, who moves the court to windup the 
company in default acts not in mere exercise of his individual right 
but as a representative of all the creditors such company. 
Therefore, where a majority of the creditors of a company oppose 
its winding up, the court may refuse to make an order. 
The ground upon which the creditors oppose winding up must 
be reasonable. A winding up order will not be made on a creditor's 
petition if it would not benefit him of the company's creditors 
generally.^'^ 
A creditor cannot succeed in his petition if his claim against 
the company dose not exceed Rs. One Lakh and he has not 
served upon the company a notice of demand for. Payment of such 
claim. The demand need not be in any specific Form; It may be 
'". New India Corpn. Vs. N.U.T. Aisn (1983) 54 Comp. Case 32 Kant. 
''*. See Madhu Sudan Gordhan Das & Co. Vs.Madhu Woolen Industries Pvt. Ltd. (1972) 42 Comp.Case. 
125,A.I.R. (1971) S.C. 2600. 
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made by using jven such words as "pray", "request". "Call", "urgv:^ ' 
etc. The term creditors will include a Receiver appointed by court 
in suit for petition of joint family properties.^^ The notice of demand 
may direct to company to make payment of the debt even to a third 
party. 
They notice must be given under the hand of the creditor or 
by his agent duly authorised in this behalf. The word "under his 
land" are not complied with by any notice in writing or by a notice 
signed by somebody acting in the ordinary way as a solicitor of the 
practitioning creditor. At the time of the service of the statutory 
notice, the company must be in default.''°° 
Winding up method is a method of equitable execution.^°^ 
The ex-debito-justitiae doctrine has undergone considerable 
change in recent years. A rigrous application of the doctrine may 
very often lead to hardships and the courts have in variably 
tempered justice with mercy. 
"At the beginning or early stages of company statutes, if a 
company could not carry on its business was insolvent or unable to 
pay its debts, it had to go out of business and wound up. In that 
stage of juristic development, it was not part of the job of the court 
'^ '^  Harinagar Sugar Mills Co. Vs. Pradhan (1966) 2 Comp. L.J. 17, AIR. 1961 SC. 1669 
""'. Japan Cotton Trading G. Ltd. Vs. ja jadia Cotton Mills Ltd. 91927) AIR. Cal. 625 
"".See Note 29 (supra) ") 
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to help -: company in difficult. In course of time it was fc^nd that 
winding up created many problems and hardships that some of the 
companies, private or public sometime had to face temporary 
difficulties, which, even though they were acute in nature, could be 
overcome after passage of time provided the company could 
survive the stress in the meantime."*^ 
Courts have therefore under various circumstances 
adjourned matters with a view to given time to the company or 
facilitating a scheme of compromises or some other settlement of 
the claims/^ 
In Tinsukia vastra Bhandar vs. Assam tea corp. ltd/"* 
The petitioner firm here supplied certain goods to the respondent 
company on different dates. It raised bills for such supplies. The 
company made part payment against there bills, but a substantial 
amount was not paid. The company neglected to pay the sums it 
owed to the petitioner-firm even after statutory notice was served 
upon it. The company also did not file a counter affidavit against 
the petition for winding up. 
"*-. In Re River steam Navigation Co. Ltd. 7J C.W.e. P. 869. 
''\ Bhal Chandra DiiarmajeeMakaji and others Vs. Alcoclc, Ashdown & Co. Ltd. (1972) 42 comp Case. 
190 Bomb. In this case the company was unable to pay debts. The Court refused to order winding up 
and appointed a special officer on the following grounds. 
1) The company had worked for seventy nine years, 
2) It will create unemployment. 
3) Public Interest is seriously involved and above all the interest of shareholders & Creditors will be 
effected. 
^\ (1992) I Comp. L. J. 32 ( Gauhati) 
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It vi/as held that in the absence of a cour.rar affidavit, it shall be 
presumed that the allegation made in the petition for winding up 
are admitted. That apart, here the company has also neglected to 
pay the sums in question even when a statutory demand was 
served upon it. In the facts, it was held to be just and proper to 
given a chance to the respondent company which has an 
authorised capital of rupees two crores for maintaining commercial 
morality, to settle with the petitioner firm that is to say pay what 
the company owes to the petitioner firm. 
2. Bonafide Disputed Debt: 
Where a debt is, however, bonafide disputed, non payment of 
it cannot treated as amounting to neglect with in the meaning of 
this section. 
In such a case the courts generally act on the principal that a 
winding up petition is not to be used as machinery to try a common 
law action, and that a petition for winding up order to enforce 
payment of a debt v/hich is bonafide disputed is an abuse of the 
process of the court."^^ The question whether a dispute regarding a 
debt is bonafide or not depend upon the circumstances of each 
case. Bonafide dispute means that the dispute is based on 
•*\ See The Company Vs. Rameshwar Singh (1920) AIR Cal. 1004 
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substantial ground and no- Li avoid payment/^ It is not competent 
for but it is the duty of the court to go into the question of 
genuineness or otherwise of the dispute raised by the company 
and to see whether the "dispute is no the face of it genuine or 
merely a clock on the company's real insbility to pay its debts/^ 
The question about the quantum of debt, whether it is immediately 
recoverable or not, must be settled through properly instituted suit 
for the recovery of the debt. Winding up proceedings cannot be 
allowed to serve as a short-cut to achieve this purpose/® 
In Kripal Singh Vs. Sultei Land Finance P. Ltd. Majithia J. 
of the Punjab and Haryana High court captured the working 
principles in terms of the following propositions."^^ 
"The Principles on which the company court acts are: (1) That the 
defence of the company is in good faith and one substance. (2) 
That defence is likely to succeed in point of law and (3) The 
Company produced prima Facie. Proof of the facts on which the 
defence depends." 
However, where the dispute is not real, but is put forward by 
the company as a clock to hids its viability to pay its debts, the 
46 
47 
4-i 
49 
See Rajasthan spinning and weaving Mills Ltd. Vs.Tertool Comp.Ltd. (1971) 41 Comp. Case 66 Mad. 
See Tulsi Das Lallubhai Vs. Bharat Khand Cotton, Mills Ltd. 16 Bomb. L.R. 692 
Om Prakash Mehta Vs. Steel Equipment and construction Co. B. Ltd. (1968) 38 Comp Case 82 
(1989) 66 Comp. Case 841, 844 
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application \/ winding up would be allowed.^° 
In Ambev Flour Mills (P) Ltd. Vs vimal Chand Jain,^^ 
The creditor-respondent here in filed a petition under Section 
433 of the companies Act, 1956, against the appellant company 
with the prayer that the appellant company be wound up. it was 
alleged that the sums advanced by the creditor respondent to the 
appellant company had remained unpaid, so, however, that certain 
amounts so paid had been repaid, the statutory notice under 
section 434 was duly served on the appellant company, who 
denied having received the disputed amount. The question was 
whether the petition so admitted was legally justified. 
It was held that a winding up petition is not the legitimate 
means of seeking to enforce payment of the debt which is bonafide 
disputed on some substantial grounds, the court may decide it on 
the petition and make an order of winding up of the company. 
However if the debt is bonafide disputed, there cannot be' neglect 
to pay' with in section 434 (1) (a) of the Act, A petition presented 
ostensibly for a winding up, order but really to exercise pressure 
"^ KS Tnvedi&Co Vs Ashok Layland Ltd (1989)3 Comp LJ 351 Where neither amount nor due 
date given with certainty and In Hindustan Sanitary and Hardware stores Vs J C T Electronic Ltd 
(1990) 67 Comp Case 585 Pun|, Where the company paid oft a major part of the claim and secured the 
balance by a bank guarantee 
" (1990)1 Comp LJ 289 (Delhi) 
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hai- to be dismissed and under circumstances may ::e stigmatised 
as scandalous abuse of the process of the court. 
A creditor is entitled to send a statutory notice of demand for 
a debt exceeding Rs. 100,000. The court will not pass a winding 
up order, if the company raises a bonafide dispute. Whether a 
dispute is bonafide or not depends on the facts of each case. The 
company admits a portion or disputes only in part, is also a act. 
Thus the company admits 500 out of 1,000, or disputes 10 out of 
1,000 are also facts. The rule is that the dispute must be in 
respect of the entire debt. This rule can be applied to both 
situation strictly, provided, the portion admitted must exceed Rs 
100,000. The fact is that the minimum limit of Rs. 100,000 does 
not seem to be substantial. 
In England, this minimum limit has been raised from & 50 pounds 
to 750 pounds. There is nom such change in India. It raises from 
only Rs. 500, raised to Rs. 100,000. It will be reasonable to apply 
the rule that the dispute must relate to the entire debt. If there is 
any such rule that dispute need not extend to the whole debt, it 
would be conversion of what is essentially a question of fact into a 
question of law. Thus, those who seek to enforce this latter rule. 
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put an end torn the generality of the rule that bonafide dispute 
depend on the facts of each case.^^ 
3. Decree Remaining unsatisfied 
A company is deemed to be unable to pay its debts if the 
execution or other process on a decree or order of any court in 
favour of 3. creditor of the company is returned unsatisfied in whole 
or in part.^^ 
Bonafide disputes may be raised even in respect of a debt in 
respect of which a court has given decree, and the court before 
which petition for winding up is pending may, instead of making 
winding up order, allow the petition to stand over on an 
undertaking by the company to the proceedings for setting aside 
the decree.^'' 
In as curtaining the debts of the company such sums as the 
company is not bound to pay back immediately to the claimants, 
e.g. money paid by members on the shares in advance of calls, or 
money received on shares which have been forfeited, need not be 
taken into account. However, loans, advances, and out standing 
'^'. Chellamuthu Rengarajan-winding up of Companies: some aspects (1991) 1 Comp. L.J. 41 
". Sec. 434 (b) of the AclJ 956 
'\ Sec Bowes Vs. Hope Life Insurance Guarantee Co. (1865) 11 HL Cases 389. 13 WR. 790 
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liabilities will have to be consLiered in determining the dents of the 
company.^'' 
4. Commercial Insolvency 
Lastly if it is proved to the satisfaction the court that the 
company is unable to pay its debt.^^ Under this clause the court 
has to determine whether the company Is commercially insolvent 
or not. The expression" Commercial Insolvency" was explained by 
Sir James in 
European life Assurance Society, Re.^'' 
" Not in any technical sense but plainly and commercially 
insolvent- that is to say, that its assets are such and existing 
liabilities are such, as to make it reasonably certain-as to make the 
court fee! satisfied-that the existing and probable assets would be 
insufficient to meet the existing liabilities." 
In ascertaining whether a company is commercially insolvent, 
the court shall take into account the contingent and prospective 
liabilities of the company which includes liability to pay taxes.^^ If a 
company 's balance sheet shows that its assets are insufficient to 
'^\ See O.P. Mehta Vs. steel Equipment & Construction Co. (1967) 1 Comp. L.J. 172 
•^  Sec. 434 (1) ( c ) of the Act, 1956 
". 9 Eq 122 (1869) at 128. Followed in India In cine Industries & Recording Co., Re, 44 Bom. LR 387, 
vanaspati Industies Ltd. Vs. Probhu Dayal. A.I.R. 1950 FsP 142. State of A P. Vs. Hyderabad vegetable 
Products A.I.R. 1963. AP.243. 
^^ Netravali Vs Chitale Agriculture products Ltd. (1968) 1 Comp. L.J. 212 
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meet its liabiTti-js, it may be rega'-ded as commercially insolve'" 
Against the quantum of debt. So ascertained will be adjusted the 
uncalled capital; but not the value of the assets without which the 
company cannot carry on its business.^^ 
Commercially solvent means that the company should be in a 
position to meet its liabilities as and when they arise. Even where 
assets are less then liabilitie?, it does not necessarily follow that 
the company is insolvent. 
Where a company was not able to, but also did meet its claim 
as and when they arose, winding up was not allowed, although its 
assets were only worth 6 lakhs as against liabilities of 3.5 Lakhs.^° 
The section thus splits the concept of inability to pay debts 
into three points. The Madras High court in Seethai Mills Ltd.Vs. 
N.Perumalsamy^^ has expressed the opinion that these sub-
grounds are not mutually exclusive. Consequently, if a creditor has 
obtained a decree he can claim winding up on any of the points 
and need not confine himself to the category of decree holders 
only. 
In Divya Export Enterprises Vs. Producin (p) Ltd.^^ 
'^' Sree Shan Manager Mills Vs DhaimaiaiaNadar AIR (1070) Mad 203 
''" Registrar ot companies VsJanta Lucky Scheme and Invtstmenl Co ,(1973) 43CompCase 314 P&H 
61 (19B0)50CompCases422Mid Sec also Shree farm Chemical P Ltd Re (1983) 53, Comp Cases 729 
\ P where a cieditor's petition was converted into a scheme ol compiomise 
''^  (1991) 2 Comp L J 263 Kainataka 
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In this Case it was held that under sec. +33 (e) of the 
companies Act, a company may be wound up by the court, if the 
company is unable to pay its debts. The provision vests a 
discretion in the court. But the discretion has to be exercised in the 
manner any other judicial process is to be exercised, it is a judicial 
power warranting a proper exercise to grant relief in appropriate 
cases, if the respondent company pleads defence in good faith and 
puts forth a substantial case against the petitioner's claim, the 
petition for winding up will be rejected. A mere assertion of a debt 
payable by the respondent company is not sufficient to attract the 
discretion of the court in favour of the petitioner. 
Here, some serious or substantial questions have to be tried. 
These questions, raised by the respondent, cannot in any way be 
said to be frivolous, unsubstantial or lacking in good faith. The 
respondent company has shown prima facie that it is solvent and 
commercially functioning. The defence pleaded by it is not to 
weave out clock to cover up any kind of insolvency, therefore this 
petition Cannot be admitted and ordered to be advertised. 
Consequently, the present petition was rejected. 
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In Rishi Enterprises.^^ In Re, thi. company was In temporary 
financial crises, and, therefore is unable to pay its debts. 
It was held that there is no such law that a company which is 
a running company employing about 500 employees who are paid 
their wages regularly and which is having a business of crores of 
rupees every year should be brought to a grinding halt by 
admitting there petitions merely because it is in some financial 
difficulty at the moment. On the contrary, even in those cases 
where the company is closed, it has been laid down that it is the 
duty of the court to welcome revival rather than affirm the death of 
the company. 
In Gangadhar Narsingh das Agrawal vs. Timble pvt. Ltd.^ "* 
The petitioner filed a petition against the respondent 
comipany, claming that the company owed it Rs. 3, 86,677.93 
comiprising principal of Rs. 75,574.46, and interest thereon 
calculated at 18 percent per annum. The debt was seriously 
disputed by the company which admitted only Rs. 73,952.66 to be 
due, and there was no material showing any agreement as to 
payment of interest. 
'•'.(1992) 1 Comp. L.J. 275 (Guj.) 
^\ Reports of Company Case Vol. 74 (1992) 
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It was held that in view cf 'Jeficiency in the petition and in the 
absence of particulars showing service of statutory notice u/s 434 
of the Act, and of any averment unable to pay its debts, no order 
other than a direction to the company to pay its debt of Rs. 
73,952.66 could be made subject to this direction the petition 
stands dismissed and rule discharged. 
5. English Law 
The English law on the subject has been stated in palmer's 
company Law, 20'^ Edition.^^ 
"A petitioning creditor who cannot get paid a sum presently 
payable has, as against the company, a right, ex debito justitiae, 
to winding up order— ordinarily speaking, where a valid debt, both 
at law and in equity, is established against a company, it is not 
under the Act of 1862, a discretionary matter with the court to say 
whether the company shall be wound up or not; but it is the duty of 
the court to direct the winding up, vide Bowes vs. Directors of 
Hope Mutual life Insurance and Guarantee.^^ 
The above decision has been referred to by palmer in his 
company law. In the Twenty-third Edition referring to the decision, 
the learned authors said. 
" (1992)2Comp.L.J.74 
'^(1865) 11 LH. Cas. 389 (HL) 
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"The gencal rule is that where a petitioning creditor c?.," 
prove that his deot is unpaid and the company is insolvent, it is the 
duty of the court to direct a winding up and the creditor is entitled 
to an order ex debito justitiae." 
The American position is at variance from that of the Indian 
and English law with respect to 'insolvency" or 'failure to pay 
debts'. In the U.S.A, in the absence of a statutory provision, the 
mere insolvency of a corporation, or its inability, or on account of 
its refusal to pay some debts on demand, does not warrant its 
dissolution, unless its insolvency is such that it cannot continue 
business and perform the condition on which its charter was 
granted.^'' But, if an American corporation becomes insolvent, and 
is in fact unable to carry on its business without injury to its 
creditors. It becomes its duty to wind up its business, and its 
charter is posfeited by the state if it fails to perform such duty.^^ 
State Vs. Bailey, 16 Ind. 46 Aurora And L.Turnpike Co. Vs. Holthouse 7 Ind. 59. 
. Chicago Lile Insurance Co. Vs. Needles 113 U S. 574. 
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CONCLUSION 
A perusal of the aforesaid analysis of law and the numerous 
judgments of the courts on the subject would show that the 
maintainability of and success in a petition for winding up of the 
company on the ground of its inability to pay the tax can lot be 
considered as automatically justifiable merely when there is proof 
of non Payment of debt alleged to be payable as per the version of 
the creditor who seeks winding up. the facts and circumstances of 
each case will have to be examined thoroughly, and the principles 
of law will have to be applied to arrive at a fair and just decision 
which would be in accordance with law and would also be in the 
interest of justice so as to secure that the petition for winding up is 
not an abuse of the process of law. 
It is submitted that the mere fact that the liabilities of a 
company exceed its assets is not a sound ground for ordering the 
winding up of a company. The contingent liabilities are not always 
certain to arise. They may or may not arise. The court should look 
behind the veil and find out whether there is any chance as to 
carry on business at profit. If so, the court should not order the 
winding up of a company. Moreover, this clause (c) of sec 434 
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does not confer on any one an abso'i 'e right to seek a winding up 
order, but confers a discretionary power. Upon the court 69 
Hoti Prasad,' Grounds For Compulsoi y w inding up ot companies" Delhi Law Reviewed Vol 1972 
44 

CHAPTER- III 
WINDING UP: THE CONCEPT OF PETITIONERS & 
STATUTORY FRAME WORK 
Introduction 
Who May petition for Winding up order 
Petition by Company 
Creditor's Petition 
Petition by Contributory 
Petition by past member 
Registrars Petition 
Petition by Central Government 
Conclusion 
CHAPTER - III 
INTRODUCTION 
Its very important question that who are the person 
responsible or have right to file petition for winding up a company 
under section 439 of the companies Act lays down the list in which 
it provides the name of the persons who will have a right to file a 
petitions for winding up of a company. As it is in the interest of the 
company and corporate world that there must be some reasonable 
and equitable cause on which a petition for winding up of company 
i.e. there just and geneiun ground as which a petition may be filled 
by the persons having right to file petition for winding up. 
As winding for up as a process leading to the order of 
dissolution by the court so its very important that some responsible 
authority have power to petition for winding up of a rights of why 
people involved in a company and company itself a legal entity. So 
in this chapter we know about the person who are responsible for 
filling petition for winding up of a company. 
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WINDING UP: THE CONCEPT OF PETITIONERS & 
STATUTORY FRAME WORK 
An order for winding up of a company is made by the court 
on a petition made to it. Section 439 of tlie enumerates the 
persons who can make such petitions. 
They are: 
1. The company 
2. Any creditor or creditors (including any contingent or 
prospective creditor or creditors), 
3. A contributory or contributories, 
4. Petition by past member 
5. The Registrar, and 
6. Any person authorized by the central Government in a case 
falling under Sec. 243 of the Act. 
1. Petition by the Company ^ 
The company can itself apply to the court for an order 
passing a special resolution to winding up the affairs of the 
company. Thus the company can present a petition for this 
purpose only if a 'special resolution has been passed by the 
Sec 439(1) (a) of the Act 1956. 
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membci's at the general meeting of the company to :?.:able it to 
take such step.^ 
It is, however, seldom that a petition is filed by the company. 
The reason is that a special resolution authorizing the filing of a 
petition is passed by the members at the general meeting; if a 
majority desires the winding up, it will normally be possible for 
them to pass a speci-^l resolution tor a voluntary winding up. This 
will be a much cheaper and expedious course then a compulsory 
winding up. 
2. Creditor's Petition^ 
The court will order the winding up of the company on a 
petition made by a creditor if the creditor can make out a case for 
its winding up. Here the word 'creditor' includes a secured creditor, 
debenture-holder, debenture-stock-holder and trustees of the 
debenture-holders. A secured creditor is as much entitled as of 
right to file a petition for winding up as an unsecured creditor.'' But 
a petition filed by a contingent or prospective creditor shall not be 
admitted unless the leave of the court is obtained for its 
admission.^ 
'. In Re Orrisa Trunks and Emanel works Ltd., (1973) 43 Comp. Cas. 503 
\Sec. 439(1) (b). 
\ Karnatak vegetable oils & Refineries Ltd. Vs. Madras Industrial Invstment Corp. AIR. (1955) Mad. 582. 
. See pigneerTubewell Industries P. Ltd. Vs. S.I. P. Resins Ltd. (1990) 1 Comp. L.J, 110 Cal. 
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A creditor who is pursuing Ills ordinary remedy of a civil suit 
for the enforcement of his claim as a ground for winding up. The 
court may order the stay of his suit but cannot disqualify him on 
that ground.^ 
Winding up is equally good whether it is obtained by a 
secured creditor or an unsecured creditor/ 
In Bank of Rajasthan Ltd. Vs. Jai Meta Ply Wood Co. (P) 
Ltd.,^ the question arose before the court was whether, on the 
facts, the petition by the bank as a secured creditor was 
maintainable. It was held that a secured creditor is not barred from 
filing a winding up petition. A secured creditor is out side winding 
up proceedings. If he intends to enforce the security, he only 
needs, leave of the court to do so. 
In Ashok Kumar arid others Vs. Akal transport Co. (P) Ltd.^ 
The applicants (the creditors) moved an amended petition, but the 
same was not supported by an affidavit, as required under Rule 
102 of the companies (court) Rules, 1959. The company judge 
dismiissed the said petition. The legality of this decision was 
questioned in appeal. 
^ Central Bank of India Vs. Sukhari Mining Indus. (1977) 47 Comp. Cas. 1 Pal. 
^ See Vyasa Bank Ltd. Vs. Universal Investment Trust Ltd. (1990) 1 Comp. L J 353 Delhi 
^ (1991) 2 Comp. L.J, 35 (All.) 
'''.(1991) 3 Comp. L.J. I99(P&H) 
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It was held that in view of rule 102 of the companies (court) 
rules 1959. The amended petition shall be treated as a petition for 
the winding up of the company and shall be deemed to have been 
presented on the date on which the original petition was 
presented. This rule further requires that the amended petition will 
be filed together with an affidavit in duplicate setting out the 
grounds on which he supports the petition consequently, the 
appeal fails and is dismissed in limine. 
The right to apply for winding up is available to a foreign 
creditor. The Calcutta High Court held this in a Case. Where a 
company owing a sum of money to a foreign agent by way of his 
commission, ailed to pay him. He failed a petition. The company's 
defence was that by virtue of the provisions of FERA, permission 
of the Reserve Bank was necessary. The court said that this was 
no excuse. The company should have gone through the necessary 
formalities for remittances abroad.^° 
Where the claim of a creditor is enforceable at the time of the 
petition, it does not matter if it ceases to be enforceable by the 
time of the order.''^ 
.^ Eurometal Ltd. Vs. Aluminium Cabler and contractors (U.P.) P. Ltd. (1983) 5^ Comp Cas 744 (Cal) 
. See Diwan Chand Kapoor Vs. New Rial to Cinema P. Ltd. (1987) 62 Comp. Case. 810 Delhi 
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In Rishi En:9rpresis. In ReJ^ It was held that It would not be 
right to say that creditors can insist on winding up of the company 
by court as a matter of right. The petitioning creditor cannot be 
permitted to be a death below to the company only on the ground 
that position to pay the debt. 
3. Petition by Contributory^^ 
A contributory shall be entitled to present a petition for 
winding up a company, Notwithstanding that he may be the holder 
of fully paid up shares or that the company may have no assets at 
all. Or may have no surplus assets left for distribution among the 
share-holders after the satisfaction of its liabilities.^'^ 
A contributory shall not be entitled to resent a petition for 
winding up a company unless. 
(a) either the number of members is reduced, in the case of a 
public company, below seven, and in the case of a private 
company, below two or. 
(b) The shares in respect or which he is a contributory or some of 
them either were originally allotted to him or have been held by 
him and registered in his name, for at least six months during the 
eighteen months immediately before the commencement of the 
'-.(1992)1 Comp. L. J. 275 (Guj.) 
' \Sec.439(l)(c). 
' \ Sec. 439 (3). 
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winding up. Or have devolved on him tlirough the dealt of a iormer 
holderJ^ 
A Contributory's petition would be rejected if the company 
has no or insufficient assets so that the contributories will get no 
return of capital in the winding up. The rule was that " if he 
presents a petition, he must allege and prove, at least to the 
extent of a prima facie case, that there are assets of such amount 
as that in the winding up he will have a tangible interest.^^ The rule 
was followed by some High Courts in India also. But now there is a 
clear provision in the Act under Section 429 (3) of the Act. Hence, 
at present "want of assets may be an element in determining 
whether the petition is bonafide, but, except to that extent, it will 
not be a relevant, consideration for determining whether winding 
up should be ordered or not.^^ 
But in England The Rule has been re-affirmed by Buckley, J. 
in a case ^^  where he said. 
"In my judgment it remains a rule of this court that where a 
fully paid shareholder petitions for compulsory winding up he 
must show, on the fact of his petition a prima facie probability 
'•'. Sec. 439 (4) 
"'. Buckley on companies Acts, (9'^  ed.) 321. For a criticism of this rule see Gwyneth Pitt, winding up on 
the just and equitable ground, (1977) New L.J. 619. discussing chesterfield catering Co. Ltd., Re, 
(1976) 3 All E.R. 294. 
''. See Sri Nataraja textile Mills Ltd. Vs. S.V. Angidi Chettair, (1954) 1, M.U.J. 468. 
'^ Othery construction Co., Re, (1968) All. E.R. 145 (1966) 2 Comp. L. J. 46. 
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that thers will be assets available for dictrlbutlon amongst the 
shareholders." 
Following this Rule, P. Lowman J rejected a contributory's 
petition on the ground that the company was hopelessly 
insolvent.^^ 
4. Petition by Past member °^ 
Sec. 439(4) of the companies Act, 1956, a contributcy shall 
not be entitled to present a petition unless he is a member in 
cases where the number of members is not reduced. The term 
'member' includes present and past members and their legal 
representatives on the death of former. A contributory shall not be 
entitled to present a petition unless the shares are held by him and 
registered in his name for at least six months during the 18 months 
preceding the commencement of winding up. The rule will apply to 
a past member. A past member can present a petition although his 
name is not registered on the date of the petition provided his 
name is registered for six month during the 18 months preceding 
the commencement. Similarly, the legal representatives of the 
former holder can present a petition although his name is not 
'^ Expended Plugs Ltd. Re. (1966) All. E.R. 877. (1966) 2 Comp. L. J. 115. 
"". Rengarajan Chellamuthu - winding up of companies: some aspects - (1991) I Comp. L.J.41 
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registered, provided the na!r:e of the deceased holder was 
registered for such period. 
A past member is not liable to contribute, if he ceased to be 
a member one year before the commencement of winding up 
(Section 426). A past member shall not be liable to contribute in 
respect of a liability contracted after he ceased to be a member. 
He is required to pay, only if the present members are unable to 
satisfy the contributions required. Thus, a past member shall not 
be required to contribute where no contribution is required even 
from the existing members. In all these circumstances, he ceases 
to be a contributory. Thus there is no possibility of petitioning by a 
contributory, whether past or present member, against a company 
which is solvent. Certainly a past member cannot present petition 
against a company which is solvent even on the ground that it is 
just and equitable that the company may not be wound up. In 
England, he cannot file a petition against a company on the ground 
that it is insolvent. Thus the chances of success for a past member 
in his petition against solvent company or insolvent company 
vanishes. In the result, he can only present a petition numbers is 
reduced below seven in a public company and two in a private 
company. It seems, as a matter of rule, that a contributory in order 
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to maintain hi? petition should slnow tliat he will be liable to pay ;.: 
the event of being wound up. 
5. Registrar's Petition^^ 
The Registrar of companies is also entitled to present a 
petition for winding up of a company on any of the grounds 
mentioned in sec. 433 of the companies Act 1956, except the first, 
namely that the company has passed a special Resolution for its 
winding up.^^ 
However, there are certain limitations on the right of the 
Registrar to file such a petition.^^ As the law stands, the Registrar 
of companies is not empowered to present a petition for winding 
up of a company on the grounds of public Interest. It is suggested 
that wider power's as are expressed by the Secretary of state in 
England under a special statutory provision which comes into 
operation only when it appears to him that it is expedient in the 
Public Interest that the company should be wound-up. In sub-sec. 
(5) of Sec. 439 of the Act 1956 should be made.^ "^  In each of such 
cases the Registrar shall obtain the previous sanction of the 
central government to the presentation of the petition on any of the 
grounds aforesaid. The Central govt, shall not accord its sanction 
-'. See Sec. 439(1) (e). 
" . Registrar of companies Vs. Suraj Bachat - (1973) 43 Comp. Case. 345. 
-'. Priviso to Sec. 439 (5; of the Act, 1956. 
'''. Report of Sachar Committee. P. 162. 
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L,;iless the company has first been offered ar, opportunity of 
making its representation.^^ if any. 
6. Petition by the Central qovernment:^^ 
The Central Government may authorize any person to 
present a petition for winding up a company in a cases falling 
within Sec. 243. The section 243 enables the Government to 
petition for winding up where it appears from the report of 
Inspectors appointed to investigate the affairs of a company under 
Sec. 235 that the business of the company has been conducted for 
fraudulent or unlawful purposes as explained in sub-clause (i) and 
(ii) of clause (b) of Sec. 237. 
^\ Sec. 439 (6). It has been held by Calcutta High Court in Standard Brands Ltd. Re (1980) 50 Comp. Cas. 
75 Cal. 
^^ Sec. 439 (1) (f). of the Act 1956. 
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CONCLUSION 
The object for making the provision i.e. S.439 of companies 
act, 1956 is to get the responsible person liable for bringing the 
illegalities which is caused and will be carry and if these intelligible 
people are not available to see this and take action in form of 
filling petition for closing of the company i.e. for winding up of the 
company, whose object has becomes a illegality to its aim and for 
its worker and for society. 
In exercising this power by these people on whom the power 
is conferred by the statute itself has to be visilent and conscious 
as there decision may also lead to non-reasonable closure of 
business of a company which is not in the interest of the society 
and many of its poor workers, so the power has been such 
conferred upon such person or authorities who have such potential 
while they exercise this power which has been conferred upon by 
the statute itself. 
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CHAPTER-IV 
INTRODUCTION 
In every aspect of its working of the company its procedure is 
very critical to get the desired result of that particular working, So 
the procedure of winding up is also iniportant for bringing a clouser 
to of the business of a corr'pany to an end in a systematic and 
lawful way where this procedure is not followed the winding up 
proceedings are will be void. The statute itself provides for the 
procedure of commencement of winding up under section 441 of 
the companies Act 1956 which provides that the foremost 
requirement of commencement of proceedings of winding up is the 
presentation of petition for winding up of a company by a 
authorized person in this behalf. The words "shall be deemed to be 
commence" indicate that although the winding up of a company 
does not in that commence at the time of presentation of the 
petition; it never the less shall be taken to commence from that 
time if and when the winding up is made. 
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WINDING UP: REGULATORY MECHANISM FOR 
COMMENCEMENT 
The winding up of a company JDy tine court shall be deemed 
to commence at the time of the presentation of the petition for the 
winding up. If no order for winding up is made and the winding up 
petition is dismissed, the date of presentation of the winding up 
petition has no relevance. As such, until winding up order is made 
the company will have to comply with the requirements of the 
companies Act as are required of a company not wound up. Also, 
the words shall be deemed to commence indicate that although the 
winding up of a company does not in fact commence at the time of 
the presentation of the petition; it nevertheless shall be taken to 
comimence from that time If and when the winding up is made. 
However, where before the presentation of a petition for the 
winding up of a company by the court a resolution has been 
passed by the company for voluntary winding up the winding up of 
the company is deemed to have commenced at the time of the time 
of the passing of the resolution. The deeming provision shall, 
however, not apply to cases for which a specific provision has 
been made in section 446. The very language of section 446 on 
staying suits does not permit the deeming provision to be read into 
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it. Under sub-section (1) of section 446, ^<-i date of winding up 
order is tine date on which the winding up order is actually made or 
the provisional liquidator is appointed and not the date on which 
winding up petition was presented.^ 
Procedure for winding up order 
1. Petition-: The winding up petition must be presented to the 
prescribed authority. It may be recalled that it is primarily the High 
Court which has the jurisdiction to wind up companies under 
section 10 of the Act. The central Government may, however, 
empower any District Court to exercise that jurisdiction in respect 
of small companies with the paid-up capital of less than one lakh 
of rupees and having registered office within the district. The court 
may allow the company sought to be wound up to show cause 
against the admission of the winding up petition and no one else, 
not even creditor, inclined to oppose the winding up, are entitled to 
be heard at the stage of the admission of the petition for winding 
2 
up. 
2. Provisional Liquidator-: At any time after the presentation of a 
winding up petition and before the making of a winding up order. 
' . Punjab National Bank vs. Punjab Finance Pvt. Ltd (197 ^ ) 43 Comp Cas 150 (Punj & Har) 
2 
. Union of India vs. Shalimar works Ltd (1987) 47 Comp. Case. 664 
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the court may appoint the or cial Liquidator to be the liquidator 
provisionally. 
Before making such appointment, however the court must 
given notice to the company so as to enable it to make its 
representation in the matter unless, for reasons to be recorded in 
writing, it thinks fit to dispense with such notice. The powers of the 
provisional liquidator as those of a liquidate unless limited by the 
court. (Section 450). 
3. Liquidator-: On winding up order being made in respect of a 
company, the official liquidator shall, by virtue of his office, 
become the liquidator of the company. In case of appointment of 
official liquidator as a provisional liquidator of the company the 
official liquidator shall cease to hold office as provisional 
liquidator, and shall become the liquidator of the company, on a 
winding up order being made. 
4. Power of court on hearing petition (section 443) - on hearing 
a winding up petition the court may: 
(i) dismiss it, with or without costs; or 
(li) adjourn the hearing conditionally or unconditionally; or 
(iii) make any interim order that it thinks fit; or 
(iv) make an order for winding up the company with or without 
costs; or 
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(v) make an^ other order that it think fit [ section 443 (1)] 
The court cannot however refuse to make a winding up order 
on the ground only that the assets of the company have been 
mortgaged to an amount equal to or in excess of those assets or 
that the company has no assets. Where the partition is presented 
on the ground that it is just and equitable that the company should 
be wound up, the court may refuse to make an order of winding up 
if it is of the opinion that some other remedy is available to the 
petitioners and that they are acting unreasonably in seeking to 
have the company wound up instead of pursuing that other remedy 
[section 443 (2)].^ 
Where the petition is presented on the ground of default in 
delivering the statutory report to the Registrar or in holding the 
statutory meeting the court may. 
(a) instead of making a winding-up order direct that the statutory 
report shall be delivered or that a meeting shall be held ; and 
(b) order the cost to be paid by persons who, in the opinion of 
the court, are responsible for the default [section 443 (3)]. 
In all matters relating to the winding up of a company the 
court may have regard to the wishes of creditor and / or 
. Kapil N. Mehta vs. Shree Laxmi Motors Ltd. 
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:.ontributories of the company as proved to it : y any sufficient 
evidence and for the purpose and direct that their meeting may be 
held or conducted as directed by the Court (section 557). The 
court may also appoint the chairman for the meeting if any ordered 
to be held, who will report to the court the outcome of the meeting. 
Consequences of winding up order 
The Consequences of the winding up order by the court are 
as follows: 
1. The court must as soon as the winding up order is made 
cause intimation therefore to be sent to the official Liquidator 
and the Registrar (section 444) 
2. The petitioner and the company must also file with the 
Registrar within 30 days a certified copy of the order [section 
445 (1)]. The Registrar should file with himself a certified 
copy of the winding up order of the court when he himself is 
a petitioner under section 439. If default is made in filing the 
certified copy of the order, the petitioner, or the company and 
every officer of the company who is in default shall be 
punishable with fine up to Rs 1000 for every day during 
which the default continues (section 445). 
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3. The Registrar should then t;.ke a cognizance cf the order in 
his books relating to the company and notify in the official 
Gazette that such an order has been made [section 445 (2)]. 
4. The order for winding up is deemed to be a notice of 
discharge to the officers and employees of the company 
except when the business of the company is continued for 
the beneficial winding up of the company [s-^ction 445 (3)]. 
5. All actions and suits against the company except cases on 
appeal pending before the supreme court or the High court 
are stayed unless the court given leave to continue or 
commence proceedings (section 446). 
In official Liquidator v. Dharti Dhan (p) Ltd ASIL, ^ the 
supreme court held that a stay order is not mandatory and a 
stay should not be granted if the object of applying for it 
appears to be merely to delay adjudication on a claim and 
thereby to defeat justice. 
This section is very wide in its terms and is not 
restricted to any category of suits or any class of plaintiff. 
This section is wide enough to cover all suits and other legal 
proceedings whoever may be the plaintiff- Sri Murugan oil 
.(1977) 429 
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Industries Pvt. [..d, In re and Deautsche v. S.P. Kala^. When 
liquidation proceedings have commenced against the 
company, even the Income-Tax Department cannot proceed 
for the recovery of taxes against the company without the 
leave of the Court. A state financial corporation being a 
secured creditor, was likewise debarred from taking 
possession of the mortgaged/hypothecated assets pursuant 
to section 29 of the SFC Act, 1951 without the leave of the 
company court when winding up proceeding has started. It 
was held that the SFC has to prove its claim before the 
liquidator and section 529A will have full force. [Indian 
Textiles & Another v. Gujarat state financial Corpn. & Ors.^ 
However, the supreme court in Board of Trustees, port Trust 
of Mumbai^ has ruled that the provisions of Major port Trusts 
Act, 1963 shall prevail to enable the port Trust to recover its 
dues on the seized vessel and section 446 will not have 
operation. This judgment as will be seen later is not 
consistent with overriding effect of section. 446 and 529 A. 
The Supreme Court ruled that the jurisdiction of the 
company court is peripheral and it can not entertain any 
\ (1970) 40 Comp. Case 77 (Mad) 
^(1990) 67 Comp. Case. 474 (Bom) 
'.(1998) 2 CLJ 155 (Bom). 
^(1998) 2 SCALE 714 
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c'^im in disguise, missing the substance. Hovi'.ver, this 
jurisdiction is summary and exclusive. In this case the 
Supreme Court explained what should the term rectification 
should stand for. According to the court the word rectification 
connotes some error which has crept in requiring correction. 
'Error' in this context means that everything as requiring by 
law have been done, yet, by some mistal<e, the name is 
either omitted or wrongly recorded in the register. In order to 
qualify for 'rectification' every procedure laid down by the Act 
has to be complied with.^ 
In Jose Antony v. Official Liquidator (1998) 18 SCL 
431, the question of law as regards the overriding position of 
section 138 of the Negotiable Instruments Act, 1881 over the 
provisions of section 446 of the companies Act has been 
confirmed. According to this decision the object of these two 
provision are different; section 446 is intended to safeguard 
the assets of the company under liquidation from wasteful 
and expensive litigation and the objective of section 138 of 
the Negotiable Instruments Act is to safeguard and sustain 
credibility of commercial transactions. The court also 
9 
. Ammonia supplies Corpn. (p) LTd.V. Modern plastic Conlainer fp.) LTd & Ors. (1998) 4 CL.T 211 rSC) 
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emphasized the point that section 13-1; and related provisions 
were incorporated as special provisions when section 446 of 
the companies Act was already present. (Section 138 of the 
Negotiable Instruments Act relates to dishonour of cheques, 
which has been made punishable offence). The court also 
held that criminal proceedings which relate to assts of the 
company alone will come under the ambit of section 446. 
Leasehold property is an asset in the liquidation and 
the position of the lessor as landlord is entertainable by the 
company court when the liquidator tries to dispose off such 
property. It was held that the leasehold right, though 
transferable by the liquidator as a going concern, has to be 
transferred by adhering with the provisions of any other law 
that has application. In the present case the other legislation 
was the rent control Act and the official Liquidator was 
restrained from alienating the property independently.^° 
Any suit or proceeding pending in any other court shall be 
transferred to the court in which the winding up of the 
company is proceeding [section 446 (3)]. In ICICI LTd. 
srinivas Ageencies [1996] (2) SCALE 774 (SC) - Issues 
before the Hon'ble court were; (i) whether a secured creditor 
10 kanubhai H. prajapati v. official Liquidator [1998] 18 SCL 569 (Guj.) 
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« » • » — 1 1 
of a company wound L,p or under winding up can approach a 
forum other than relevant company Court for realisation of 
the debt, and (ii) when a proceeding on (i) above is already 
before a court can the relevant company court get the 
proceeding transferred to itseh? 
Held that pursuant to provisions of sections 446 (2) and 
446 (3) of the Act the relevant company court i.e. the court 
where the winding up proceeding is on has the power to get 
any recovery suit before any civil court transferred to itself. A 
creditor has the right to seek relief from any civil court but at 
the discretion of the relevant company court such proceeding 
can be transferred to itself. The company court's approach in 
this regard could not be put in a straight jacket formula. The 
company court should also bear in mind the rationale behind 
the enactment of Recovery of debts due to the banks and 
Financial Institutions Act, 1993. The company court should 
also take care of the interests of other secured creditor and 
unpaid wages of workmen.^^ 
This decision substantially upsets the decision in the 
case of M.K. Ranganathan v. Govt, of Madras [1955] 2 SCR 
1 his position should be distinguished from the provision ot section 446. section 446 is on stay on the 
Proceedings 
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374 wherein its was he'd that a secured creditor s:3od 
outside the winding up proceedings and under the law he 
could proceed to realize his security without the leave of the 
relevant winding up court, if by the time he initiated action, 
the company had not been wound up. 
7. The order operates in the interests of all the creditors and all 
the contributories no matter who in fact asked for it 
(section447) 
8. The official Liquidator by virtue of his office becomes the 
liquidator of the company and takes possession and control 
of the assets of the company (section 449). 
9. On the commencement of winding up the limitation remains 
suspended in favour of the company till one year after the 
winding up order is made (section 458). 
10. An disposition of the property of the company and any 
transfer of shares in the company or alteration in the status 
of members made after the commencement of winding up 
shall, unless the court otherwise orders be void [section 536 
(2)]. 
11. Any attachment distress or execution put in force, without 
leave of the court against the estate or effects of the 
company after the commencement of the winding up shall be 
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void [section 537 (a) but not the recover^ of any tax or 
impost or any dues payable to Government [section 537 (2)]. 
12. Any sale held, without leave of the court of any of the 
properties or effects of the company after the 
commencement of winding up shall be void [section 537 (b)]. 
13. Any floating charge created within 12 months immediately 
preceding the commencement of winding up is void unless it 
is proved that the company after the creation of the charge 
was solvent. However any cash advanced at the time of or 
subsequent to the creation of and in consideration for the 
charge together with or to any interest on that amount @ 5% 
p.a. or such other rate notified by the central Government in 
official Gazette shall not be invalid (section 534) . 
(x) Fiduciary position of the members - A members of a 
committee of Inspection stands in a fiduciary relationship vis-a-vis 
the company/creditors and the contributories. Benami purchase of 
properties by a member of the committee of Inspection was, 
therefore, held to be bad. ^^  
Durga pd. V. Official liquidator Benaras bank LTd AIR 1959 All. 196. 
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General Powers of court in case of wir.dinq up by court 
Power of court to stay winding up (section 466). The court 
may at any time after making a winding up order, on the 
application of the official liquidator, creditor or contributory and on 
proof to the satisfaction of the court that all proceedings in relation 
to the winding up ought to be stayed make an order staying the 
proceedings either altogether or for a limited time on SL'oh terms 
and conditions as the court thinks fit. 
Before making an order as aforesaid the court may require 
the official liquidator to furnish to the court a report with respect to 
any facts or matters which are in its opinion. Relevant to the 
application. 
A copy of the order of the court should be filed by the 
company with the Registrar who shall make a minute of the same 
in the books relating to the company. 
The court can exercise this power even when the company is 
in voluntary liquidation- Telecripter syndicate LTd, in re (1903) 2 
Ch. 174. 
In this case the court observed that if the liquidator reported 
that all the liabilities of creditor and contributories have been 
settled and the debts have been paid and the members are 
prepared to reduce their share capital the court would be prepared 
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to stay the proceedings in -hi winding up. Tine leading case on the 
subject of stay of voluntary winding up is the Karnatal^a High Court 
judgment in V.B. purohitv. Gadag & Jambul<eshwara and official 
Liquidator (1984) 56 Comp. Cas. 360 (Kar.). In this case, a 
resolution was passed for voluntary winding up. Gadag & 
Jambukeshwar, Chartered accountants, were appointed as 
liquidators. The company had no assets other than the mining 
lease and the office furniture. The furniture had been sold by the 
liquidator and the creditors had been paid off. The applicant 
prayed for stay of the winding up. The court while staying the 
winding up proceedings, observed that the company had a lease of 
limestone quarry with great potential. Increased production of 
cement was in national interest and since the shareholders had 
resolved to revive the company and to make one more effort to 
start a new factory. Opportunity should not be denied to them. The 
court accordingly stayed the winding up proceedings. 
The court is generally empowered to make an order under 
section 466 for stay of winding up to enable the company to frame 
a scheme of arrangement or reconstruction for amalgamation-
National Transport and General company (p) LTd, In re (1990) 69 
Comp. Cas. 791 (P&H). 
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Creditvvcrthiness of a company being of primary importar.ce 
for permission to continue its business, a winding up order can oe 
stayed if tine company could sliow that its creditor can be paid 
oft;^ 
Stay of winding up would not however affect pending suits.^^ 
Settlement of list of contributories (section 467). The court 
has the power to cause the assets of the company to be collected 
and applied in discharge of its liabilities. For this purpose, the 
court has the power to settle a list of such shareholders (called 
"contributories') as are liable to contribute to the assets of the 
company. 
In settling the list of contributories the court shall distinguish 
between those who are contributories in their own right and those 
who are contributories as being representatives of or liable for the 
debts of other [section 467(2)]. 
It may be noted that sub-section (2) makes it incumbent on 
the court to make a distinction between contributories who are so 
on their own right and those who should be deemed to be so by 
reason of being the real persons who had put the name of other to 
conceal their identity and consequent liability. 
'iK.D.Maheshwariv.Titagarhplc. (1994) 14CLA 298 (Cal). 
'•*. Central Bank of India v. Atlas works (p) Ltd. (1985) 58 Comp. Case. 243. 
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Thus where shares had been purchased in the n:.me of the 
minors the court shall be entitled to put the name of real purchaser 
on the list of contributories.^^ 
The court is therefore empowered under sub-section (1) to 
rectify the register of members. However, while rectifying the 
register of members the court will take into consideration if the 
transferor had been guilty of any lapses. Where the court is 
satisfied that the transferor and the transferee had done all that 
they were required to do the court will certainly rectify the register. 
Where, however the transferor was at fault his name would still 
appear in the register of members and he will be put on the list 
contributories - Darjeeling Bank ltd, in re AIR 1959 Cal. 355[1960] 
30 Comp. Cas. 50 (Cal). However as held in Ammonia supplies 
Corpn. (p) Ltd. V. Modern plastic container (p) Ltd. & Ors. (1998) 
4 CLJ 211 (SC). The court will refuse to entertain projected claims 
in the guise of rectification. 
Limitation Act: Will the law of limitation apply to the person 
who is deemed to be the real contributory? The court in Art 
Reproduction Co.Ltd In re [1951] 2 All ER 984, held that the law of 
limitation will apply. 
'. K.L. Goenka v. S.R. Majumdar (1958) 28 Comp. Case. 536. 
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Delivery of property to liquidator (sectjcn 468). If any 
contributory trustee receiver banker agent officer or other 
employee of the company is in possession of any money, property, 
books or papers of the company, the court may require him to 
deliver the same to the liquidator. The purpose is to provide a 
summary procedure for quick collection of the company's assets 
avoiding expensive and dilatory litigation. Hence, the court can in 
its discretion order restoration of the company's property on the 
basis of evidence showing primafacie title and need not embark 
into detailed enquiry.^^ 
The court may also summon before it any officer of the 
company or person known or suspected to have in his possession 
any such property of the company or known or suspected to be 
indebted to the company or any person whom the court deems 
capable of giving information concerning the promotion formation 
trade property or other affairs of the company [section 477 (1)]. 
Any such person may be examined on oath [section 477(2)]. The 
court may also require him to produce any books and papers in his 
custody relating to the company. If he claims any lien on them, the 
production shall be without prejudice to the lien and the court shall 
have power to decide the question [section 477(3)]. Where he, 
'^ Bala Financiers (p) Ltd. Vs Ujjar Singh (1989) 65 Comp. Cases 651, 653 (P & H) 
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after being paid or liaving been tendered c reasonable sum for liis 
expenses fails to appear before thie court the court may cause him 
to be apprehended and brought before it for examination [section 
477 (4)]. If on his examination he admits that he is indebted to the 
company or has any property in his possession the court order him 
to pay the amount or deliver the property to the liquidator [section 
477 (5) to (8)]. 
Set off (section 469) - where apart from his liability as a 
shareholder any other money is due from a contributory to the 
company the court may order him to pay the same. Suppose the 
company also owes some money to such a contributory does he 
have the right to claim that the two debts should be mutually set 
off? Not in all cases but a limited right to set off is given by the Act 
in the following cases: 
(i) In the case of an unlimited company a contributory may set 
off his debt against any money due to him from the company 
on any independent dealing or contract with of the company 
in respect of any divided or profit, 
(ii) If, in the case of a limited company, there is any director or 
manager whose liability is unlimited he shall have the same 
right to set off, as is described in point (i) above. 
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(iii) In the case of any compar.v whether limited or unlimited, 
when all the creditor have been paid in full, any money due 
on any account whatsoever to a contributory from the 
company may be allowed to him by way of set off against any 
subsequent call. 
Power to make calls (section 470) The court may at 
any time after making a winding up order and either before or 
after it has ascertained the sufficiency of the assets of the 
company. 
(a) make calls on ail or any of the contributories for the time 
being on the list of the contributories to the extent of their 
liability for payment of any money which the court considers 
necessary to satisfy the debts and liabilities of the company 
and the costs charges and expense of winding up and for the 
adjustment of the right of the contributories among 
themselves; and 
(b) Make an order for payment of any calls so made. 
In making a call, the court may take into consideration the 
probability that some of the contributories may, partly or wholly fail 
to pay the call. 
Power to order Deposit in Reserve Bank (section 471). 
The court has the power to require any contributory, purchaser or 
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other persons from whom en^ mof i^ ' lg due to the company to pay 
the money into the public account of the India in the Reserve Bank 
instead of to the liquidator. Section 472 then declares that all 
monies bills hundis notes or other securities paid or delivered into 
the reserve bank in the course of winding up of a company by the 
court are to in all respects subject to the orders of the court. 
In other words the Reserve Bank cannot appropriate or 
dispose of the moneys or other securities deposited with it under 
orders of the winding up court without court's order. 
Power to exclude creditors (section 474).The court may fix 
a time or times within which creditors are to prove their debts or 
claims or to be excluded from the benefit of any distribution made 
before those debts or claims are proved. 
A creditor may still come in and prove his debts before the 
dissolution of the company But, he would be disentitled to disturb 
the distribution of assets already made by the liquidator. Again, a 
creditor who fails to prove his debts within time may be permitted 
to get dividend but would not be entitled to disturb the dividends 
already paid-T.R. Rajakumari v. official Liquidator, Motion Picture 
producers combine Ltd. (1942) 12 Comp. Cas 113 (Mad). A 
creditor will however be not entitled to prove his debts after the 
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debts has become time barred- Art Reproduction Co. Ltd, !.: re 
(supra). 
Power to adjust Rights of contributories (section 475). 
The court shall adjust the rights of the contributories among 
themselves and distribute any surplus among the persons entitled 
thereto. 
While adjusting the right contributories, the court will 
certainly take into consideration their inter se rights. The will be 
decided on the bases of provisions contained in the memorandum 
and articles of association. 
In Wakefield Rolling stock Co, In re (1892) 3 Ch. 165, it was 
held that in distributing the paid-up capital any money paid in 
advance of call must first be paid. 
It may be noted that there is no special meaning to be 
attached to the word surplus occurring in this section. This word 
has to be construed in the context of each case. By and large, 
however this expression means only what remains after all costs of 
liquidation have been met and all creditors have been paid off-
Bridgewater Navigation Co. Ltd, In re (1891) 2 Ch. 317 and 
Madame Tussaud & Sons Ltd, In re (192)1 Ch. 657. 
Power to order costs (section 476) - The court may in the 
event of the assets being insufficient to satisfy the liabilities make 
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an order for the payment out of the assets of the costs charge and 
expenses incurred in the winding up, in such order of priority inter 
se, as the court thinks juat. 
Power to order public Examination of promoters, Directors, 
Auditors, etc (section 478). Where the official Liquidator has made 
a report to the court stating that in his opinion a fraud has been 
committed by any person in the promotion or formation of the 
company, or by any officer of the company since its formation, the 
court may direct that the person or officer may appear before the 
court and be publicly examined. 
The Calcutta High court in Lohar Valley Tea Co. Ltd. Re 
(1964) 2 Comp. L.J. 10 Has laid down the necessary conditions for 
exercising the power to order public examination. These are: 
1. That the official Liquidator had made a further report. 
2. That such report contains a finding of fraud. 
3. The finding of fraud must be against the person whose 
examination is sought; 
4. The individual must be one who has taken part in the 
promotion or formation of the company or who has been an 
officer of the company. 
It may be noted that the official Liquidator must plead for 
examination of specific person and the court will not allow 
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examination of all persons mentioned ur.Jer section 478- Official 
Liquidator v. Krishna Kamath (1959) 29 Comp. Gas. 171 (Ker.). 
However, where a director was not charge with fraud in the 
liquidator's report, but he filed an affidavit assuming responsibility 
for the act constituting the fraud the court ordered him to stand 
public examination. 
Any person charged for public examination may aopiy to the 
court to be exculpated from any charge made or suggested against 
him. In such a case. It shall be the duty of the official Liquidator to 
appear on the hearing of the application and call the attention of 
the court to any matters which appear to him to be relevant 
[section 478 (7) (a)].^^ 
Power to arrest absconding contributory (section 479).After 
making a winding up order and on proof of a probable cause to 
believe that a contributory in order to evade payment of calls or to 
avoid examination respecting the affairs of the company, is about 
to quit India or otherwise to abscond or to conceal his books or 
property, the court may order his arrest and detention until such 
time as is necessary, or the seizure of his books. Paper or 
movable property until such time as miay be necessary. 
". Central Tipperah tea Co. Ltd., In re (1966) 2 Comp. L.J. 82 (Cal. 
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Saving of existing power (section 480) section 480 clarifies 
that the powers conferred by the companies Act on the court are in 
addition to the already regular and existing powers of instituting 
proceedings against any contributory or debtor of the company or 
the estate of any contributory or debtor for the recovery of any call 
or other sums. 
Power to modify the terms and conditions after confirmation 
of sale of properties- In T. Velusamy v. Official Liquidator (1997) 
4 CLJ 82 (Mad) it was held that though the terms and conditions of 
the tender for sale were approved by the court it does not preclude 
the court from exercising discretionary power to moodily the same 
afterwards taking into account the facts and circumstances of the 
case. 
8] 
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CONCLUSION 
Presenting of a petition by the proper person to the proper 
authority initiates the proceeding for winding up of a company. As 
section 446 of connpanies Act, 1956 provides that the date of 
winding up order is the date on which the winding up order is 
actually made or provisional liquidator is appointed and not the 
dote on which winding up petition was made. The court plays a 
very important position in this as it orders for winding up only when 
it thinks that is reasonable and equitable to wind up the company 
and it is in every bodies interest that the business of the company 
should put to as end as the commencement of winding up is 
directly related with the consequences and effects of winding up 
order so court must see and order for winding up only when there 
is a just and equitable ground for winding up. 
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CHAPTER - V 
INTRODUCTION 
From what has been stated in the foregoing pages it 
becomes clear that winding up serves a useful purpose by pointing 
an end to the life of a company suffering from unable to enjoy 
normal and healthy business life the worke^'s of company forms 
elite class in the proper management and running of a company 
and its very important that at the time of closing of a company i.e. 
at the time of winding up this important pillar of a company i.e. the 
workers of a company will not be deprived of their right as they 
have some right which need to be settled when the company is 
wound up. As in the era Globalization, Liberalization and 
Privatization the right of workers has increased as they have been 
under article 43 of Constitution of India been provided with several 
right as for instance workers has a right to appeal against the 
order of winding up as it will not be in the their interest if a 
company is puted to an end as many of workers will not able to get 
employment which results into poverty in the country ultimately 
leading to the under development of country. In this chapter it try 
to analyse the rights of workers at the time of winding up. 
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WINDING UP & PROTECTION! OF WORKERS RIGHTS: 
AN ANALYSIS 
Need of workers Right winding up 
The motive of socialism looms large in an otherwise 
bourgeois constitutional text and context.^ Our constitution is 
avoidly socialistic since its aooption. In 1976, the amendment to 
the preamble declaring it a socialistic constitution was thought to 
be a necessary addition to the rhetoric. And yet, broadly, judicial 
interpretation of the constitution and the major economic 
legislations of India continue to betray strong capitalistic biases. 
For example, the Indian companies Act have been affected by the 
currents of socialism only slightly and that too in the sense of 
sociai control over the means of production. It does not display the 
slightest sensitivity to the interests and rights of the labour of 
course, labour laws are seen to be specifically designed to protect 
the working classes. But the key idea in labour laws, too, is 
protection and welfare, not worker participation in management in 
any significant sense of that term. The emergency amendments 
brought in and additional directive principle on this aspect but no 
. See. Justice o. Chinnappa Reddy: " Socialism under the Constitution : Promise and Performance" 10 
Indian Bar Review 82 (1983). 
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signifies''.-, legislative steps have yet been taken to preve-^l it from 
becoming a magnificent piece of constitutional rhetoric. 
In such a dismal context, one normally does not expect from 
the bourgeois operators of the constitutional system, including 
justices, recognition of the right of the working classes in the 
administration of the company law. But, on the whole, even the 
simple question whether the labour has a right to be heard in 
winding up proceedings continued to be answered in the negative. 
And even as late in 1983. The Supreme Court of India, in National 
Textile Workers Union Vs. P.R. Raimakrishnan.^ Could not speak 
with a united voice in granting modest locus to labour. 
Ramakrishnan is significant even in its modest achievement and 
must be hailed as a land mark. 
The facts of the case lie in a short compass. "A Private 
limited company had three industrial Units employing about one 
thousand workmen. The shareholders were divided into sections 
and when they could not resolve the disputes among themselves 
they decided to windup the company. One section moved a 
winding up petition. The workers has three different Unions. All the 
three Unions applied for being made a party to the proceedings. 
. A.I.R. (1983) S.C. 75. For Comments of the Case See. UBexi " Pre Marxist Socialism and Supreme 
Court of Indian". (1983, u.s.CC.3 (Journal). 
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The company was sought to be wound up in two grounds. One 
that it was unable to pay its debt and another that it was just and 
equitable that the company should be wound up. There was no 
dispute that the traditional company law did not provide any 
standing to the workers to bring or to participate in winding up 
proceedings, on the other hand it was clear that the winding up 
was beinn brought about to resolve the internecine conflict away 
the owners of the company. In other words for distinguishment 
because of conflicts generated by selfish motives a viable 
production units were being closed irrespective of and in total 
disregard of the impact of such move on the fortunes of the 
workers to whom the closure would mean loss of job, insecurity 
and exploitation. 
In this case the Supreme Court was called upon to discuss 
the crucial issue whether the worker had locus standi to appear 
before the court and contest the winding up petition or they should 
stand like helpless spectators. The issue was very significant, in 
view of the fact that the order for winding up was not only 
concerned with the change of management or paying off creditors 
or shareholders but the extinction of the very enterprise in which 
they worked. This might result into termination of their services 
and jeopardize the mean of their livelihood. 
86 
CHAPTER - y 
Right of workers in winding up n.:d Approach of Judiciary 
Justice P.N. Bhagwati along with Chinappa Reddy and 
Baharul Islam. JJ, allowed the appeal and granted the following 
rights to the workers, 
First, Workers have now a locus "to appear and be heard" both 
before the winding up petition is admitted and order for 
advertisement is made." 
Second, They have also the locus to so appear at the hearing of 
the winding up petitions. 
Third, "They would also be entitled to prefer an appeal and 
contend in the appeal that no winding up order should have been 
made by the company judge. 
Forth, The workers have also the right to be heard in the matter of 
the appointment of a provisional liquidator, as such an 
appointment may have substantial bearing on their interests. 
Justice Bhagwati reaches this result primarily through the 
constitutional route. He invokes the amended preamble and 
Directive Principle, Article 43-A (both, incidentally, the gifts of the 
42^ ^^  Amendment) to arrive at the constitutional conception of 
labour. In a socialist constitution. His Lordship asserts. 
Workers may not be conceived as "mere renders of the toil", 
or as "marketable commodities to be purchased by owners of 
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capital". Worker- are "producers of wealth as much as 
capital...may, very much more". Capital would be "impotent 
without labour; therefore, they are "equal partners with 
capital in the enterprise." The Preamble and Directive 
Principles thus construed yield unmistakably the conclusion 
that "The enterprise which is a Centre of economic power 
should be controlled not only by capital but also by labour", 
especially when it is sought to demolish that Centre of 
Economic power."^ 
Article43-A inserted by 42"^ Amendment is intended to herald 
industrial democracy. In the words of Krishna Iyer J. 
"It makes the end of the Industrial bonded labour. It says that 
the state take step by suitable legislation or in any other way, 
to secure the participation of workers in the management of 
the undertakings, establishments or other organizations 
engaged in any industry In a socialist pattern of society, 
the enterprise which is a centre of economic power should be 
controlled not only by capital but also by labour."*" 
. Ibid at 248 & 249. 
. Supra note 1 at 83. 
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It -vill be an idle contention after the introductio.-. of this 
article that the workers should have no power to determine the 
question whether the enterprise should be run or not, 
It is a pity that Art. 43 A was added to the directive principles 
about a decade back and Sachar Committee Report was submitted 
in 1975 recommending workers participation in the management of 
companies and suggesting amendment in Sec. 292 but the 
legislature is lying in the state of luminous slumber and is yet to 
awake to amend the Companies Act. Therefore, his Lord ship. 
Justice P.N. Bhaqwati as legal luminary has supplemented the 
task of Parliamentarians and thus endeavoured to fulfill the 
constitutional mandates and establish a welfare society. As an 
activist judge, he took upon himself the responsibility to resolve 
the conflicts in the society in an equitable and logical manner. The 
Australian law commission observes that if court help is not 
available people may resort to self-help and carry their cases to 
streets.^ That may give birth to lawlessness and create a state of 
anarchy. 
Lord Justice James said in Re-sidebotham^ that only a 
person whose right has been violated can come before the court of 
•\ See Govinda Mukhoti," Public interest litigation, A silent Revolution" (1985). I.S.C.C.I. qournal) at 3. 
. (1880) 14 Ch.D. 458, followed by Lord Esher, M.R., in Exparte official receiver (1887) 19 Q.B.D. 174. 
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law to seek justice. This is know as the ru; ^  of Locus Standi. This 
right is determined according to the demand of the changing 
social, political and economic conditions of the contemporary 
society.'' Means of livelihood profoundly affects the pocket, 
stomach and status of a person. Hence an opportunity to get a job 
or retain is of utmost significance in the life of today's man. 
The audi Alteram Partem is a well settled rule of civ'l law and 
natural justice which mandates that no one shall be condemned 
unheard. This rule has been held to be applicable in quasi-judicial 
proceedings or administrating proceedings involving adverse civil 
consequences. Then this must apply in a judicial proceeding such 
as a petition for winding up a company... unless there is express 
provisions in companies Act 1956 which forbids the workers from 
appearing at the hearing of the winding up petition and 
participating in it, they must be held entitled to appear and be 
heard in the winding up petition. The argument that the workers 
have no right under the companies Act to file petition for winding 
up is irrelevant. Because its only effect would be to demolish the 
enterprise which is the very source of their livelihood. It is strange 
to believe that the citadel of economic power which has been built 
by them, they should have even no voice to be heard when that is 
\ Radhey Shyam, Vs. Lt. Governor Delhi, AIR (1970) Del. 260. 
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being demolished and which :esuit in deprivation of their service 
and therefore bread and butter. It is only so long as the company 
is a going concern the workers have right to work and earn their 
livelihood. But once the order of winding up is passed, it shall be 
deemed to be a notice discharge to the officers and employees of 
the company,^ and their livelihood would be disastrously imperiled. 
If there is any business must be heard before any decision is taken 
by the court in this regard. Can the courts say natural justice need 
not be observed but them as they know how to render justice 
without observing natural justice.^ 
While referring to Rule 34 of the companies Rule, justice 
Bhagwati observed that 'every person' appearing in the rule seems 
to land support that the workers may be entitled to be heard, some 
what ambivalently, justice Bhagwati rules both that this rule does 
not entitle anyone else apart from creditors and contributors to do 
so and also that the "generic expression", every person may be 
interpreted to apply to workers as well.^° 
*. See. 445 (3) of the Act 1956. 
\ Ibid at 89. 
'". Ibid at 256 - 57. 
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The con, ept of a company has undergone a radical cha'.je 
in the last few decades. The Supreme Court in Chiranjit Lai Vs 
Union of India.^^ observed 
That a corporation has a social character of its own and it 
must not be regarded as the concern primarily or only of those who 
invest their money in it. This necessarily involves reorientation of 
thinking in regard to the duties and obligations of a company not 
only vis-a-vis the shareholders but also vis-a-vis the rest of the 
community affected by its operations such as workers, consumers, 
and government representing the society.^^ 
The traditional view that the company is the property of the 
shareholders is now exploded myth. Today social scientists and 
thinkers regard a company as a living vital and dynamic, social 
organism with firm and deep rooted affiliations with the rest of the 
community in which it functions. 
In panchmahal steel Ltd. Vs. universal steel Traders.^^ 
Desai J. of Gujrat High court observed that a company has three-
fold reality- economic, human, public-each with its own internal 
logic. It is a human community that performs a collective action for 
the common good. Prof. Gower Observed: 
".AIR. 1950. S.C. 41 at 59. 
'-.Ibid at 82. 
'1(1976)46. Comp.Ca.s.706. 
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The vexed question of relationship between employee and 
the company which employs then is infact, a dominant theme in 
the current debate which flows over from company law to labour 
law. It is generally accepted that it is unreal for company law to 
ignore, as at present our law largely does, that the workers are as 
much if not more, apart of the company as the members of W?^ 
The minority view was expressed in the aforesaid case by 
Venkataramyyah and A.N. Sen J.J when they observed that the 
provisions of the company Act show that only the company the 
official liquidator, liquidator, creditor, contributories or the 
Registrar have a statutory right to participate as of right in the 
winding up proceedings as provided in the Act. The workers or 
their trade unions have not been given any such right. In the Act 
there are specific provisions dealing with the right of employees of 
a company. 
Justice Venkataramyyah observed that the workers have a 
remedy under the provisions of Industrial (Development) and 
Regulation Act, 1951. Section 15 A of the Act refers to 
investigation and taking over the company by the central 
Government after the winding up has commenced. This provision 
relates to post-winding up situations under the supervision of the 
. Supra Note 1. al9I. 
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court. The matter here related to the position before the winding 
up. Under section 439 of the companies Act, the central 
Government is entitled to be heard. But the questions is why 
should the central Government be requested to do so why not the 
interest affected should plead his case before the court. Further is 
it so easy to move the Government workers may go all the way 
from south to North to request the bosses sitting in Delhi to 
investigate the matters and take over the company, but they could 
not lead to be heard under the companies Act. 
When iustice Venkataramyyah is convinced that the interests 
of the workers may be adversely affected by the winding up order 
he should follow the rule of natural justice and afford an 
opportunity to the workers for being heard unless there is 
restrictive provision in the Act. Why should we observe so much of 
judicial restraint. The company law is not above the constitution. 
We must interpret the companies Act in consonance with the 
constitutional directives. 
It is submitted that the rule of Natural Justice demands that 
the workers must be given notice for being heard. Even rule 34 of 
the companies rule makes it clear that notice must be given to the 
parties concerned. 
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Thus the Nations Textile workers Union case is a landmark 
decision delivered by the Supreme Court which has heralded the 
dawn of a New era in the field of social justice. Inspite of the fact 
that there was no express provision in the companies Act relating 
to the rights of the workers to be heard in the winding up of a 
company. The majority judges, with special tribute to justice 
P.N.Bhagwati, taking into consideration the letter and spirit of the 
directive principles of constitution interpreted the provisions of 
companies Act in such a manner that grave injustice was avoided 
to employees of the company. The Sachar Committee (1975) had 
also recommended the amendment of companies, for workers 
participation In the management of companies, their representation 
on the board and in winding up of companies. 
It may be noted that the judgement was given by a thin 
majority. The minority judges even though they felt that workers 
interest may be affected adversely by passing an order for winding 
up but did not grant the right to be heard before the court in the 
appointment of provisional liquidator before winding up for the 
reason that there was no express provision on the statute book to 
that effect. It is hoped earnestly that the parliament will strengthen 
the hands of judiciary by passing legislation in future to protect the 
legitimate interest of the workers. 
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CONCLUSION 
In India the corporate sector controls about two-thirds of the 
entire industrial production owns about half of the national wealth 
(excluding agriculture sector) and employs about two thirds of the 
organised labour. As our constitution adopts a socialistic pattern 
due to the many economic legislation are of India are made on it 
and totally based on it. For ex: - the India companies Act 1956 has 
been affected by the currents of socialism only slightly and that 
two in the sense of social control over the means of production. It 
does not display the slightest sensitivity to the interests and rights 
of the labour of course, labour laws are seen to be specially 
designed to protect the working classes. But the key idea in labour 
laws, two is protection welfare, not workers participation in 
management in any significant sense of that term. So its very 
portal that workers will be give there due rights at the times of 
winding up of a company. 
96 
m 
CHAPTER - VI 
CHAPTER - VI 
WINDING UP AND JUDICIARY: A JUDICIAL ATTITUDE 
We have learnt how a company comes in to existence, how it 
works and how its affairs are regulated under the law for 
safeguarding the interest of its members and creditors. When for 
any reason it is desired to end the existence of a Company, it must 
again go through the legal process of Winding up its affairs. This 
process is called Liquidation and it is a vast subject dealt in about 
one hundred and fifty sections of the Companies act. 
The attitude of court in cases relating to Winding Up is as per 
the needs of the time, the courts roulded themselves as keeping in 
view the welfare of the workers. Company and society. So here are 
the gimps of court in this regard and how courts have changed 
themselves for the purpose of deciding cases on winding up below 
here the effort in this regard. 
Murlidhar Vs Bengal steamship Co.^ Court held that. A Company 
will not be wound up simply because of some temporary 
interruption, such as a trade depression or because of it is waiting 
for further capital to be subscribed. In R.Sabapathy Rao Vs 
Sabapathy Press Ltd.^ A winding up petition may lie where mere 
. Air 1920 Cal. 722 
.Air 1925 Mad. 481 
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principal share holder hav? idopted an aggressive or oppressive 
policy towards the minority In Re Davis and Coltett Ltd.^ One 
mennber improperly excluded the other, who held half the shares, 
from taking part in the company's business. Held the company be 
wound up In Md. Amin Bros. Vs Dominion of Badia/ Court held 
that, in the debt of a petitioning Creditor is disputed on a bonafied 
basis no order for winding up can be made In O.P Besara Vs 
Kaithlal Cotton & General Mills.^ Court held that non-concernment 
of business or suspension of business for a whole year is usually 
indicative of the observe of intension to carry on business in such 
cases court will order for winding up of company In Rupa Bharh 
Ltd Vs ROC.^ Generally speaking winding up order would be 
passed by the court if business has been suspended for a very 
long time & no satisfactory explanation is forth coming In 
Aluminum Corporation of Badia Vs Laks Him Rattan Cotton Mills 
Co. Ltd.'' The court will of course see if there is reasonable 
prospect of business being re-started and where such possibility 
is there court would not pass a winding up order In Madhusudas 
I AIR 1935 Ch 693 
^AIR 1952Cal323 
\ A I R 1961 Comp. Cases 
'. 19691 Comp. L.J. 296 
\ 1970 40 Comp. Cases 259 (All) 
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Gordhandas & Co. \' Madhu wcller industries Pvt. Ltd.^ Supreme 
Court held that where the petition for winding up of a company is 
based on the ground of the inability of the company to pay its 
debts, if the debts are bonafied disputed and the defence is 
substantial one, the court will not order winding up. The court is of 
liberal attitude till here as it always has its decision with 
maintaining a balance between the minority and majority groups in 
the Company and also of the view that minority class will not suffer 
due to the acts of majority class so it has its decision upon the 
very needs of society In S.R. Subramanian Vs Drivers Conductors 
BUS Services (Pvt) Ltd.^ Since filing statutory report is not 
enjoined upon a private company, a petition for winding up of a 
private company on this ground would not lie In New Kerala Chits 
& Traders (P) Ltd Vs Official Liquidator.^° The word "May" in S.433 
denotes that the court is vested with a discretion in taking a 
decision. The discretion no doubt to be exercised in a judicial 
Manner. In Re, Calmentum (Parent) Co.^ ^ Court held that if a 
company does not Commences business with in a year of its 
incorporation the court may order for company to be wound up In 
^ 1972 42 Comp. Cases 125 S.C 
'. (1978) 48 Comp.Cases 672 Mad. 
'".(198!) 51 Comp.Cases 601 Kcr. 
". 1988WN257. 
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Re "^  Tid Designs Ltd.^^ Court held that were procedct i defect in 
filling (he affidavit with the court will not lead to winding up of the 
company In LKP Merchat financing Ltd Vs Arvin Liquid Gases 
Ltd.^^ Supreme Court held that a mere presence of a debt and 
non-payment there of are enough grounds for issuing the winding 
up order even where the debt may not have been exactly 
quantified In Re, Bharitya Gramin Vikas itta Nigam Ltd.^* Failure in 
Commencement of business will lead to winding up of a company 
In Biraj Kumar Baruna s Barve & Barva Drugs Pvt Ltd.^^ Gov. Court 
held that only available director has a right to file a petition for 
winding up and no other person has this right In Indian oil 
corporation Ltd Vs NEPC India Ltd.^^ Madras HC Court held that 
for winding up of a company the debt must be really due and 
presently payable and the title of petition defending it should be 
complete. 
In the era of Globalization, Liberalization and privatization 
the attitude of court has because strict as per the requirement in 
the hour of high technology and Global Marketing the courts have 
because more and more cautious regarding the proper working of 
'1(1997) 4CLJ430Ker. 
'1(1998) 18SC604. 
'•* AIR (2000) 27 SCL 249. 
", AIR (2003) 114 Comp. Cases 191. 
'^(2003) 114 Cases 207 
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companies in the country as it is the cc^ianies only which are the 
economic pillar of economic stability and able to provide 
employment to the millions of people in the country. So the 
approach of court is that until and unless it is very important and 
essential and it is not interest of society, workers and Company it 
orders Winding Up of the Company. 
RECENT POSITION 
ERACH BOMAN KHAVAR Vs.TUKARAM SRIDHAR BHAT.^ ^ 
The object of section 446 of the Companies Act, 1956, is to 
save the company which is being up from unnecessary litigation 
and to protect the assets for equitable distribution among its 
creditors and shareholders. On a formal application being made for 
leave of the court, the court vi^ ill examine the facts and 
circumstances of each case and exercise its discretion judicially 
and not in a capricious or arbitrary manner. In the excercise of its 
discretion, it may grant leave unconditionally or on terms or may 
refuse It absolutely. 
The court has the power to incorporate any terms while 
granting leave and this is explicit by the words "except by leave of 
". (2007) 140 Comp. Cases 52.Bom 
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the court and subject tc -.-uch terms as the court may impose". 
While granting leave to file a suit, the court has to necessarily 
consider the interest of the company and see that the assets of 
the company are not wasted in unnecessary litigation. Leave to 
file a suit should ordinary be granted by the court where the 
question at issue is such that it cannot be decided in the winding 
up proceeding. 
STATE BANK OF INDIA Vs. VAISHU ENGINEERING 
INDUSTRIES LTD. AND OTHERS 
Prior to the passing of the order winding up the respondent 
company, the second respondent, the Andhra Pradesh Industrial 
Development Corporation, in its capacity as a creditor seized and 
sold the assets of the company to respondent No. 11 by 
exercising powers under section 29 of the State Financial 
Corporations Act, 1951. The appellant bank, one of the creditors 
had advanced amounts to the company against the security of 
current assets like raw materials and semi-finished goods. The 
bank was called upon by the auction purchaser to remove the 
goods pledged by the company in its favour which were lying in 
the factory premises and thereupon the bank called on the official 
liquidator to redeem the pledged goods as by then the winding up 
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order had been pa sed. The official liquidator while permitting the 
bank to conduct auction sale of the pledged goods filed an 
application before the company court seeking an undertaking from 
the bank to meet the necessary contribution towards the 
workmen's dues whenever they were determined. The company 
judge while permitting the bank to sell the goods directed it to 
satisfy demand of the official liquidator as and when it was 
required to meet the liability of the workmen. On appeal the bank 
contended that the properties pledged to it could not be termed as 
assets of the company and be made a subject-matter of 
distribution in terms of section 529A of the Companies Act, 1956. 
Held, allowing the appeal, that the pawned goods never 
become the property of the company even if used, they continued 
to remain the goods of the bank and the official liquidator had no 
claim over the amounts received by sale of pledged goods by the 
bank.^^ 
DANIN LEATHERS P. LTD. (IN LIQUIDATION), In Re 
Pursuant to the order of winding up of the company, the 
official liquidator was appointed as liquidator of the company. 
'*. (2007) 140 Comp.Cases 117 A.P. 
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T'^.-'G was a delay in filing the statement of affairs o' the company 
by tne ex-directors. On issuance of a notice under section 29 of 
the State Financial Corporation Act, 1951, and invocation of the 
guarantees by one of the creditors (PICUP), only a part of the 
amount was recovered by the Revenue Recovery Officer. The writ 
petition filed by the ex-director against recovery of money by the 
PICUP was dismissed and on appeal based on the submission 
made by the ex-directors, the Supreme Court directed the High 
Court to reconsider the matter by not proceeding against the 
guarantors until the remedies against the mortgaged properties 
were exhausted. In a petition under section 454 (6) of the 
Companies Act, alleging that the ex-directors had disposed of the 
mortgaged properties and taken inconsistent stands by making 
false statements before the courts, the official liquidator sought 
action against the ex-director. 
Held that the steps taken for recovery of bills receivable by 
the company from goods supplied to foreign buyers was not 
satisfied and there was nothing produced to show that the amount 
actually not received. The ex-directors not only committed 
financial irregularities and defaults but also siphoned off the 
money due to the creditors by disposing of the properties of the 
company after the company was wound up without bringing it to 
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the notice of the official liquidator. Thf. ex-directors had played 
fraud on the court in taking inconsistent stands before different 
courts.^^ 
C. S. MOHAN Vs. OFFICIAL LIQUIDATOR HIGH COURT OF 
KARNATAKA AND ANOTHER 
In the winding up of the company, its assets were put to 
auction and the sale was confirmed in favour of the second 
respondent, the auction purchaser. On an application by one of 
the ex-directors against confirmation of the sale in favour of the 
auction purchaser on the ground that the reserve price had not 
been mentioned, that there had been no proper description of land 
and building, no particulars of plant and machinery, no mention of 
face value of assets in the sale proclamation, the single judge 
granted time inspect the property and get a better offer if 
possible. As neither the ex-director nor the appellant 
(representing the employees) was able to bring a better offer, the 
single judge directed the official liquidator to hand over 
possession of the assets and confer title in favour of the auction 
purchaser and rejected the applications to absorb the employees 
as a condition precedent for accepting the offer made by the 
"^  (2007) 140 Comp Ca^es 335 (All) 
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auction purchaser. On apf--^al: 
Held, setting aside tl'ie order that it was clear by the conduct 
of the second respondent that the highest offer made by him 
during the sale held on July 3, 2003, did not reflect the reasonable 
price. There was no objective assessment by the single judge that 
the price raised by the second respondent was a reasonable price 
and when the property was brought to pale by public auction and 
the highest offer was found to be insufficient, the only course that 
was left open to the single judge was to advertise the sale afresh. 
From the details of the landed properties to be sold in auction, it 
was not clear as to whether the property secured to Industrial 
Finance Corporation of India Ltd., was included in the sale 
confirmed in favour of the second respondent. The order 
confirming the sale in favour of the second respondent without 
noticing material irregularities could not be sustained.^° 
SHIV SHAKTI BUILDERS AND FINANCIAL CO. LTD. (IN 
LIQUIDATION), In Re 
In winding up proceedings the official liquidator invoking 
powers under section 531A of the Companies Act, 1956, sought 
setting aside of a sale on the ground that a sale deed executed 
"^. (2007) 140 Comp. Cases 546 (karn.) 
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within one year frrm the presentation of the winding up petition 
was void. The purchaser contended that as the winding up petition 
was presented by the company based on the resolution of the 
shareholders, the court would have jurisdiction to annul the sale 
deed only after a formal winding up order was passed: 
Held, (i) that in terms of sub-section (3) of section 450 of 
the companies Act, 1956, the provisional liquidator had all power 
of the official liquidator as he was also put in charge of the assets 
of the company and after passing of the formal order of winding 
up, the provisional liquidator become the official liquidator. 
Therefore, even without the passing of the formal order of winding 
up, the provisional liquidator would have the same powers as the 
official liquidator and he could take steps for protecting the 
interest of the company. The request of the official liquidator to 
annul the sale deed was not premature or without jurisdiction. 
(ii) The however, no circumstances were made out to 
suggest that the sale was a sham transaction lacking bona fides 
to annul the sale deed.^^ 
-'. (2007) 140 Comp. Cases 607 (Patna) 
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1. BIHAR STATE SMALL INDUSTRIES CORPORA :iON LTD. 
2. BIHAR STATE PHARMACEUTICAL AND CHEMICAL 
DEVELOPMENT CORPORATION LTD. 
3. BIHAR STATE AGRO-INDUSTRIES DEVELOPMENT 
CORPORATION Vs STATE OF BIHAR 
Any Government company, be it a company constituted 
under section 617 of tine Company Act, 1956, or a statutory 
corporation, by virtue of its inclusion in Scliedule 9 to the Biliar 
Reorganisation Act, 2000, becomes an interstate Corporation and 
has to function notwithstanding the provision contained in the 
Companies Act, until a law is enacted or agreement is reached 
between the successor States or directions are issued by the 
Central government. Section 5 of the Inter-State Corporations Act, 
1957, as amended by the Bombay Reorganisation Act, 1960, is 
only an enabling provision to enable the Central Government to 
amend the Schedule to the Inter-state Corporations Act, 1957, so 
as to include any other Act in the Schedule to the Inter-state 
Corporations Act, 1957, so that companies which have been 
constituted under the State Act become inter-State corporations. 
Though the statement of Objects and Reasons 
accompanying legislative bills cannot be used to determine the 
true meaning and effect of the substantive provision of the 
statute, it is permissible to refer to the Statement of Objects and 
Reasons accompanying a bill for the purpose of understanding the 
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background, the antecedent state -.\ affair, the surrounding 
circumstances in relation to the statute and the evil which the 
statute sought to remedy. 
The petitioners were Incorporated as Government 
companies within the meaning of section 617 of the Companies 
Act, Upon the financial conditions of the three companies 
becoming precarious to the extent that they were unable to 
discharge their routine liabilities such as payment of salary and 
wages to their employees, it was resolved by the board of 
directors and the shareholders to wind up the companies. 
Thereafter, petitions for winding up were filed. During the 
pendency of the petitions, the Bihar Reorganisation Act, 2000, 
was enacted whereunder the State of Bihar was bifurcated into 
the State of Bihar and Jharkhand. By virtue of this the three 
Government companies became inter-State corporations as they 
were included in the Ninth Schedule to the Act and continued to 
function in the area in which they were functioning prior to the 
reorganisation of the State. The workers and the employees 
unions objected to the winding up contending that in terms of sub-
section (4) of section 46 and sub-section (1) of section65 of the 
Bihar Reorganisation Act, 2000, the Government companies 
included in Schedule 9 to the Act continued to function in the 
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areas wherein they func'ioned immediately before the appointed 
date, i.e. November 15, 2000 and there being no law enacted or 
any agreement reached between the successor States nor 
directions issued by the Central Government to dissolve the 
companies the Government companies had to continue to function 
in the areas in which they were functioning immediately before the 
appointed date: 
Held, dismissing the petitions, that the petitioner companies 
had become inter-State corporations by virtue of sub-section (4) 
of section 46 and sub-section (1) of section 65 read with Schedule 
9 to the Bihar Reorganisation Act, 2000. They had to function in 
the area in which they were functioning immediately before the 
appointed day until the law was framed, agreement was reached 
between the successor State or directions issued by the Central 
Government. The Bihar Reorganisation Act, 2000, being a Central 
Act was not required to be brought within the Schedule to the 
Inter-State Corporation Act by exercising the enabling powers 
contained in section 5 of the Act.^^ 
". (2007) 140 Comp Cases 694 (Patna) 
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AHMEDAB." D ELECTR!CITY CO. LTD. Vs. SANGHI SPINNE ?S 
(INDIA) LTD. 
Under section 291 of the Companies Act, 1956, tine board of 
directors shall be entitled to exercise all such powers and to do all 
such acts and things as the company authorizes it to exercise and 
do. Rule 21 of the companies (Court) Rules, 1959, provides that 
every petition shall be verified by an affidavit made by the 
petitioner or by one of the petitioners and in the case of a body 
corporate by a director, secretary or other principal officer thereto. 
In the course of business transactions, the petitioner-
company entered into two agreements with the respondent-
company for supply and erection of electrical items for 
electrification of the respondent's spinning mill and for supply and 
installation of electricity sub-station respectively for which letters 
of intent was issued by the respondent company in February and 
April, 1995, and the work was to be executed within a period of 
twelve months. As there was delay on the part of the respondent-
company in handing over the work site for execution of the work 
and it had defaulted in effecting payments against the running 
bills raised by the petitioner in respect of the works executed, the 
work was abandoned by the petitioner-company. A notice under 
section 434 of the Companies Act, 1956, was issued calling upon 
CHAPTER - VI 
the respondent to pay the amounts due anJ the respondent-
company raised a dispute regarding the amount payable to the 
petitioner-company. On a petition for winding up of the 
respondent-company, the respondent-company contended, inter 
alia, that the petition was filed by a person not authorized to 
represent the company: 
Held, dismissing the petition, that there was no documentary 
proof of any board resolution of the petitioner-company 
authorizing the company secretary to file the petition for winding 
up, the petition was instituted by an incompetent Person.^^ 
REGIONAL PROVIDENT FUND COMMISSIONER Vs OFFICIAL 
LIQUIDATOR, HIGH COURT, CALCUTTA 
Section 530(1 )(f) of the companies Act, 1956, refers to sums 
being due to an employee, inter alia, from a provident fund. 
Section 530(8) (b) provides that the expression "employee" in 
such section does not include a workman. The opening words of 
section 530 makes the entirety of the provisions that follow 
subservient to section 529A. Workmen's dues are covered by 
section 529A and by virtue of the definition of "workmen's dues" 
contained in section 529(3) (b), the provident fund due of 
". (2007) 140 Comp Cases 161 (AP) 
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workman are included in the expression "workmen's due" 
appearing in section 529(1 )(a) of tiie 1956 Act. Section 529(3) (b) 
(iv) and section 530(1) (f) are similarly worded except that the 
former covers provident fund and related dues of all the 
employees not being workmen. Upon section 529A being 
introduced, all the workmen's due including those on account of 
provident fund, are to rank pari passu with those of a secured 
creditor to the extent the dues of such secured creditor are 
covered by any security. Other employees' dues, including on 
account of provident fund and like nnatters, are ranked below the 
secured creditors' and workmen's dues. 
Upon the Regional Provident Fund Commissioner seeking 
an adjudication whether the provident fund dues of all employees 
of a company in liquidation should stand on the same footing as 
workmen's dues: 
Held,that the provident fund due of workmen ranked 
alongside the debts of the secured creditors of a company in 
liquidation to the extent that they were covered by the securities. 
Provident fund dues of other employees stood below the 
workmen's dues on account of provident fund and the secured 
creditors' dues on a construction of sections 529A and 530 of the 
Companies Act, 1956. The Provident Fund Commissioner had an 
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equal claim along .'ith the secured creditors of the company in 
liquidation in so far as such debts were covered by the securities 
for the amount. The quantum of the secured creditors' dues and 
the provident fund dues of the workmen had to be ascertained 
and the amount had to be paid out by the official liquidator to the 
secured creditors and the provident fund authorities on a pro rata 
basis. Since the claim of the provident fund authorities on account 
of workmen's provident fund was in excess of the sums due on 
account of other employees provident fund could not be met out of 
the money available for disbursement.^'* 
JUNEJA CHEMICAL INDUSTRIES P.LTD.Vs. 
ALAMTANNERY P.LTD. 
In a winding up petition, not only the factum of indebtedness 
should be affirmatively established, but the quantum of debt also 
should be quantified. If indebtedness of the company is apparent 
as to a part of the claim, the company court may receive such part 
of the petitioner's claim that is free from doubt and require the 
other, undermined part to be established elsewhere. 
There is good reason for the company court to require the 
quantum of indebtedness to be established before it permits a 
^\ (2007) 140 Comp Cases 237 (Cal) 
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creditor's pc/Jtion for winding up to proceed. Firstly, even thzugh 
tine floor limit set by the provisions of the Companies Act is a 
meager amount of Rs. 500, it would be unfair to subject a 
functioning company to the consequences of a winding up petition 
being admitted merely on the company judge's subjective 
assessment of the quantum of debt being in excess of Rs. 500. 
Secondly, it is open to a company to secure a claim and such 
option presupposes an amount being determined. Thirdly, in the 
practice followed by the court where a winding up petition is 
considered at two stages, the usual order passed is one permitting 
the company to pay or secure the amount, prima facie found due, 
so that advertisements do not ensue and the matter does not 
progress to the second, and more prejudicial, stage. If the 
company judge is unable to ascertain the sum that is due to the 
petitioner, albeit prima facie, then no condition for avoiding 
publication of advertisements can be set. 
The petitioner company was a supplier of various chemical 
to the respondent company. The petitioner issued a statutory 
notice indicating that there was a routine transaction of orders 
being placed and supplies accompanied by bills therefore being 
made to the company and also mentioning the amount due to it 
which had been admitted by the company. The reply to the 
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Statutory notice issued by tine petitioner, tine company asserted 
that parties had entered into 13 high seas sale agreements with 
regard to leather chemicals and claimed a certain amount which 
had been paid to the customs authorities towards customs duty 
because of diversion of goods by the petitioner to other parties 
and the company also claimed a certain amount on account of 
damages. Thereafter, the company instituted a suit in suppct of 
the claim. The company denied that it had admitted a certain 
amount as due to be payable to the petitioner and that there was 
any business carried on by and between them after the company 
became aware of the fraudulent activities of the petitioner. In a 
winding up petition, the petitioner contended that it was evident 
from the cheques issued by the company requesting it to present 
the cheques only after the company could arrange for funds in 
bank account that it had unequivocally admitted its liability and 
the company was impecunious and attempting to throw a cloak 
over its inability to pay the amounts due to the petitioner: 
Held, that despite the company conveying the overwhelming 
sense of being a debtor in its letter dated June 3, 2004, and a 
substantial part of the company's defence in response to the 
statutory notice being thereby discredited, the petitioner had ailed 
to quantify such part of its claim that could be said to be free from 
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doubt. The cheques issued for ." s. 57 lakhs could have gone 
some distance to pin the company down as to the quantum of its 
unimpeachable debt, but the company's charge against the 
petitioner of having sold goods to others in its letter dated June 3, 
2004, would rob the sanctity of the amount covered by cheques 
issued by it as being the sum admittedly due. As the petitioner 
had disputed the charge framed by the company and the charge 
being refuted, there was a dispute that needed to be adjudicated 
upon. It would be hazardous to accept the sum covered by the 
cheques issued b the company to be the quantum of the 
company's indebtedness. Despite the debtor-creditor jural 
relationship being established by the company's letter dated June 
3, 2004, there was no admission of the quantum of debt. 
Therefore, the petitioner's claim was disputable. The claim of the 
petitioner was regulated to a suit and the petition was 
permanently stayed.^^ 
RESERVE BANK OF INDIA Vs HELIOS FINANCE AND 
INVESTMENT LTD. 
The respondent company was incorporated as a public 
limited company on May 8, 1990, with an authorized share capital 
•^\ (2007) Comp Cases 833 (Cal) 
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of Rs. 3 crores dj.'ded into equity shares of Rs. 100 each. On 
inspection of the book of account of the company with reference to 
its financial position, the Reserve Bank of India noticed that the 
company had accepted deposits to the tune of Rs. 692.84 lakhs 
under various schemes but had invested only a sum of Rs. 51 
lakhs in approved Government securities thereby violating the 
provisions of the Residuary Non-Banking Companies (Reserve 
Bank) Directions, 1987. Pursuant to the inspection the bank 
passed a prohibitory order restraining the company from accepting 
deposits with immediate effect from any person, including existing 
depositors in any form as the investment of the company in 
approved Government securities was only to the extent of 12.41 
percent of its deposit liability as on March 31, 1996, against the 
required 70 cent. To be maintained under the 1987 Directions. On 
inspection of the company on March 31, 1997, the bank found that 
the net owned funds of the company was negative and the 
company failed to comply with the instruction contained in the 
prohibitory order as it failed to submit its return. On scrutiny of the 
bank account of the company, instances of dishonour of cheques 
issued by the company within a short span of two months were 
revealed. The bank presented a petition for winding up of the 
company under section 45MC of the Reserve Bank of India Act, 
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1934, on the ground that the company failed to make payment to 
the depositors after maturity of the bonds. The company submitted 
that the 1987 Directions were contrary to be the provisions 
contained in section 45-IB of the Act and the net owned fund of the 
company was as indicated in the balance-sheet of the financial 
year ending March 31, 1997, which was in accordance with the 
statutory provisions. The company denied the assertion of the 
bank that it was unable to pay its debts. The bank submitted that 
the manner in which the company had calculated its net owned 
fund was wholly contrary to the statutory provisions as well as the 
Reserve Bank of India Directions and it was evident from the 
instances of dishonour of cheques issued by the company that the 
company was not financially sound: 
Held, that as the company vi/as In a financial mess and 
unable to pay its debts, it was liable to be wound up in the interest 
of the public under the provisions of section 45MC of the Reserve 
Bank of India Act, 1934, read with section433(e) of the Company 
Act, 1956. The provisional liquidator was appointed as the 
liquidator of the respondent-company. The liquidator of the 
company was directed to take necessary action in accordance with 
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the provisions of the Company Act, 1956. 26 
POSITION IN 2008 
VENKATESH K. PATIL 
Vs 
NATIONAL AUTO ACCESSORIES LTD. 
Rule 163 of the companies (Court) rules, 1959, provides that 
the official liquidator will investigate the claims made and is 
required in writing to admit or reject the proof of the claim in whole 
or in part and where he rejects a proof wholly or in part, he is 
required to state the grounds of rejection to the creditor in Form 
No. 69. 
A settlement arrived at in terms of sub-section (3) of section 
18 of the Industrial Disputes Act, 1948, is binding on all the parties 
to the settlement. 
The appellant, a helper in the respondent-company under 
liquidation on a monthly salary of Rs. 3,118 filed the claim of his 
unpaid wages for a sum of Rs. 1, 49,664 before the official 
liquidator in terms of rules 147 and 148(1) of the Companies 
(Court) Rules, 1959. The official liquidator rejected the claim. On 
appeal, the appellant contended that the order rejecting the claim 
^^  (2007) 140 Comp Cases 897 (Patna) 
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did not disclose any grounds or reasons as required to be stated in 
terms of rule 163 of the Companies (Court) Rules, 1959. 
Held, dismissing the appeal, that the appellant not entitled to 
wages beyond July 9, 1997, by virtue of the settlement arrived at 
by which, the employees of the company were to be paid the dues 
mentioned against their names in the schedule to the agreement 
and the workmen were deemed to have been properly from the 
services of the company on closure of the last working day on July 
9, 1997. Admittedly, the settlement dated April 9, 2001, was in 
force as on date. The settlement was binding the appellant being a 
member of the union which was a party to the settlement and 
having agreed to receive Rs. 11,397 by way final settlement of his 
dues no further claim on behalf of the appellant could have been 
entertained by the official liquidator.^^ 
TATA IRON AND STEEEL CO.LTD 
Vs 
OMEGA CABLES LTD 
In a company petition filed for winding up of a company, the 
petitioner has to first prove that the amount due was undisputed 
and admitted by the respondent-company. 
" . (2008) 142 Company Cases 127 (Bom.) 
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Once a notic/j is sent to the correct address by the registered 
post with acl<nowledgment due the notice is deemed to have been 
sent to the correct address under the statute. 
On a petition for winding up of the respondent-company, the 
case of the respondent was that it had rejected some materials 
supplied by the petitioner for which proper credit was not 
given by the petitioner. The 
respondent also filed certain letters in the additional typed set of 
papers to show that some materials were rejected and it asked for 
credit notes towards the value of the materials. The petitioner 
relied on the letter dated March 21, 2002, to prove that the due 
was admitted undisputed by the respondent. The petitioner also 
filed the balance confirmation report: 
Held, dismissing the petition that the letter in question 
showed that the deputy manager of the respondent-company 
informed the transferor company that they shall resume the normal 
production and shall start releasing the payments against the 
transferor company's outstanding bills as per the understanding 
with the transferor company. The letter was not an unambiguous 
and categorical admission of a specified amount due and payable 
by the respondent to the transferor company. Likewise, the 
balance confirmation report could also be said to be an 
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unconditbral admission of the debts by the respondents. Thus, 
the petition filed by the petitioner was misconceived and if at all 
the petitioner was aggrieved, it had to approach the appropriate 
forum.^^ 
SIEMENS AKTIENGASELLSCHAET 
Vs 
JMD MEDICARE LTD. 
The court exercises discretion in passing an order of winding 
up which is exercised at the final stage. Even if the court finds that 
the debt is indisputable and that the company is insolvent, the 
court may still refuse to wind up the company. The discretion has 
to be utilized judicially. There could be many reasons for the court 
to refuse an order of winding up despite the creditor 
unimpeachably establishing his debt. Other creditors may oppose 
and the court might accept the other creditors' view .Workers 
interest may weigh with the court. It is not possible to enumerate 
the grounds that can persuade the court to refuse to send the 
company into liquidation despite having found it to be unable to 
pay the dues. 
^^ (2008) 142 Company Cases 468 (Mad.) 
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At the post admission stage, tine company is not precluded 
from disputing tlie debt. Tine decision at the admission stage on 
the indisputable 
nature of the debt does not operate as resjudicata. It is open to the 
company to demonstrate that there are other materials to question 
the indisputable character of the debt and thereby to suggest the 
necessity of a trial. It is, however, more for the company to 
dislodge the indisputable character of the debt than for the 
petitioner to re-establish it. 
The secured creditors have as much right as the unsecured 
creditors to seek winding up of a company. In seeking winding up, 
the secured creditor gives up his right to the security and stands in 
the queue to receive his proportionate share out of the assets of 
the company, passing into the liquidation stage. 
On a petitions for winding up of the respondent-company by 
the creditor company, the court on being prima facie satisfied that 
the respondent-company was unable to pay its debts afforded an 
opportunity to the company to pay off the entire amount inclusive 
of interest in 48 equal monthly instalments. As no money was 
tendered as directed, advertisement was ordered and there after 
the respondent-company admitted having purchased an equipment 
but contended that as servicing of the equipment was suspended 
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on instruction from tine petiLoner company, the company was 
unable to utilize the equipment and generate funds and pay 
therefore: 
Held, that as on further grounds were urged and the 
indisputable nature of the debt had not been questioned, it was not 
necessary to reconsider the facts on which the petitioner founded 
its right to have the company wound up and there was no reason 
to reopen the matter as the company had offered to pay off dues in 
instalments but had tendered a meager amount of Rs. 20 Lakhs as 
upfront payment which was refused by the petitioner.^^ 
MUNIRABAD CHEMICALS CO. 
Vs 
B.C.MODY EXPORTS P.LTDAND ANOTHER 
Under sub-section (1) of section 146 of the Companies Act, 
1956, a company shall have a registered office to which all 
communications and notices may be addressed, and under sub-
section (2) of section 146, any change in the address of the 
registered office shall be given within 30 days after the date of 
change to the Registrar who shall record the change. Sub-section 
(2) confers a duty on the company to inform the Registrar of 
Companies of any change in the place of the registered office and 
TO 
. (2008) 142 Company Cases 475 (Cal.) 
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simultaneously confers a duty on the Registrar of Companies o^ 
record such change. Though a time limit of 30 days has been 
prescribed for the company to inform the Registrar of Companies 
regarding the change, no time limit has been statutorily imposed 
on the Registrar to record the change. The Registrar must act 
within a reasonable time on a notice of change given by company 
and cannot wait for months and years together to record the 
change. What would be a reasonable period may depend upon the 
facts and circumstances of each case. It Is the duty of the 
Registrar to pass on order directing the person to pay the fee or to 
reject the document for non-payment of the filing fee or any other 
legally valid ground and he cannot sit over the document for 
months years together. The petition for winding up of the 
respondent-company filed by the appellant was dismissed on the 
ground that the notice of demand was not served at the registered 
office of the company, on appeal. 
Held, dismissing the appeal, that admittedly, the first 
respondent had intimated the Registrar of Companies of the 
change In address of its registered office through a letter dated 
July 28, 1981, In Form No.18 For the first time the Registrar had 
written a letter to the company on March 8, 1999, that the requisite 
fee for recording the change was not paid and therefore the 
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change could not be recorded. The correspondence was made by 
the Registrar at the changed address of the registered office of the 
company. The registrar could not have waited for 18 long years to 
record the change of the address of the registered office of the 
company. The notice of demand was not issued at the address of 
the registered office of the company. There was no error in the 
view taken by the company judge that the respondent-company 
had intimated the change of address and had also filed the 
necessary From No. 18 July 28, 1981 and that the statutory notice 
of demand was not served at its registered office.^° 
NACHMO KNTTEX LTD. 
Vs 
ABHIYOG HOLDINGS P.LTD. 
Held, allowing the petition, that the financial position of the 
respondent-company showed that it was not in a position to 
discharge its liabilities, the dues payable by the respondent-
company to the petitioner were mounting up from 1999 onwards. 
Although for ten long years the petitioner had allowed the 
respondent-company to accumulate such debts and no legal 
proceedings had been taken in time, the petition or winding up was 
filed in 2007 when the outstanding dues had reached Rd. 13, 53, 
^°. (2008) 142 Company Cases 589 (Bom.) 
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08,065. Moreover, the respondent-co.rpany had failed to 
discharge not only to the petitioner but also to the other creditors. 
Thus, the respondent-company was liable to be wound up. The 
official liquidator attached to the court was directed to take charge 
of the assets of the respondent-company in liquidation after giving 
proper intimation to the directors and secured creditors of the 
respondent-company and file a compliance report within fifteen 
days from the date of taking possession of the assets of the 
respondent-company in liquidation.^^ 
HAWA CONTROLS 
Vs 
TIRUPATI FOUNDRY P.LTD. AND OTHERS 
While Invoking the Provisions of sections 531 and 531(a) of 
the Companies Act, 1956, one has to see whether the transaction 
in question are fraudulent or not or whether any preferential 
treatment has been given. 
The applicant claimed to be a purchaser of property from the 
company in liquidation by three registered sale deeds executed 
pursuant to an agreement of sale. In the report filed by the Oificial 
liquidator before the court, he inter alia sought directions to the 
applicant to hand over peaceful possession of the premises. In a 
". (2008) 142 Company Cases 512 (Guj.) 
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judge's summons the apnl.cant sought a declaration that the 
transaction did not amount to fraudulent preference under section 
531 and 531A of the Companies Act, 1956, but was bona fide and 
not void under section 536(2) of the Companies Act: 
Held, allowing the application that admittedly the winding up 
order was passed much after the completion of the transaction of 
sale. The necessary resolutions passed before selling the 
properties were on record and there was no allegation that the 
properties were undervalued as the sale deeds were duly 
registered. Neither the official liquidator nor any of the creditors 
pointed out that the transaction was not entered into in the 
ordinary course of business or in good faith and for a valuable 
consideration, whereas it was established by the applicant that the 
transaction was valid and genuine. The transaction was not hit by 
the provisions of sections 531 and 531A of the Companies Act, 
1956.^^ 
HONGKONG AND SHANGHAI BANKING CORPORATION 
LIMITED 
Vs. 
BUXA DOOARS TEA COMPANY (INDIA) LIMITED 
By notice issued under section 106 of the transfer of 
^-. (2008) 142 Company Cases 528 (GuJ.) 
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Property Act, 1882 the applicant terminated the tenancy give,: to 
the respondent company and filed a suit for eviction of the 
company. A decree for eviction was passed upon contest and on 
appeal the company obtained a conditional order of stay of the 
order of eviction. During the subsistence of the appeal, on a 
creditor's petition an order directing winding up of the company 
was passed and the official liquidator took possession of the 
tenanted office space. Although directions were given to the 
official liquidator to shift the goods from the tenanted office space 
to a godown to be provided by the landlord, this was not found to 
be suitable and the goods were not removed. On the ground that 
neither the official liquidator nor the company in liquidation had 
any need of the tenanted office space the applicant sought an 
order under section 535 of the companies Act, 1956, directing the 
liquidator to disclaim the tenancy: 
Held, dismissing the application that the notice of 
termination was given prior to the order of winding up and in the 
suit the applicant had pleaded severance of the landlord tenant 
relationship. The suit had been field and the decree was obtained 
prior to the order of winding up. The applicant had chosen one 
course of action and to pursue it by seeking execution of the 
decree. The applicant having acted upon the decree and taken 
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ac-vantage thereof by accepting sums payable by the company 
there under, it could not be allowed to take another course of 
action. The pplicant could not be allowed to nullify the decree by 
the application under section 535.^^ 
A.P. STATE FINANCIAL CORPORATION 
Vs. 
SATYA SAI POLYMERS LTD. (IN LIQUIDATION AND OTHERS 
Where the winding up of a company has not been brought 
about at the instance of a secured creditor, it cannot be construed 
to be the petitioner, for it to carry out the obligation of advertising 
the winding up of the company in accordance with rule 113 of the 
Companies (Court) Rules, 1959. 
Rule 292 of the 1959 Rules in intended to take care of a 
contingent situation. In the absence of an agency, to be described 
in effective terms, to the petitioner at whose instance, the 
winding up of the company has been brought about, the initial 
expenditure is liable to be incurred by the official liquidator for 
giving effect to the winding up order, and the same is liable to be 
borne from out of i:he permanent advance or any other fund 
provided by the Central Government. The expenditure incurred in 
this regard is liable to be recouped from out of the assets of the 
". (2008) 142 Company Cases 595 (Cal.) 
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company itself and they stand a p.iority to the debts of the 
company. 
The appellant, a statutory corporation, advanced certain 
loans to the first respondent-company, which had been ordered to 
be wound up at the Instance of the Board for Industrial and 
Financial reconstruction. As a consequence of the order of the 
court, the appellant sold all the machinery of the company in 
liquidation and realised a sum of Rs. 49 Lakhs and kept the said 
amount in a suspense account. On an application by the managing 
director of the company in liquidation seeking directions for refund 
of monies advanced by him to the company in liquidation, the 
single judge directed the appellant to deposit a sum of Rs. 50,000 
with the official liquidator to enable him to incur the required 
expenditure in inviting claims: 
Held, a allowing the appeal, that the order of the single judge 
directing the appellant to deposit a sum of Rs. 50,000 to defray the 
initial advertisement expenditure could not be sustained. The 
official liquidator was directed to incur the necessary expenses for 
advertising the winding up of the first respondent-company by 
drawing from the permanent fund or any other grant made 
available by the Central Government to him and recoup the said 
132 
CHAPTER - VI 
expenses from out of the ar.j^ts of the company in liquidation 
realised late on Decision of the single judge partly reversed.^'* 
TATA IRON AND STEEL CO.LTD. 
Vs 
OMEGA CABLES LTD. 
In a company petition filed for winding up of a company, the 
petitioner has to first prove that the 3mount due was undisputed 
and admitted by the respondent-comipany. 
Once a notice is sent to the correct address by the registered 
post with acknowledgment due the notice is deemed to have been 
sent to the correct address under the statute. 
On a petition for winding up of the respondent, the case of 
the respondent was that it had rejected some materials supplied by 
the petitioner for which proper credit was not given by the 
petitioner. The respondent also filed certain letters in the 
additional typed set of papers to show that some materials were 
rejected and it asked for credit notes towards the value of the 
materials. The petitioner relied on the letter dated March 21, 2002, 
io prove that the due was admitted undisputed by the respondent. 
The petitioner also field the balance confirmation report. 
^^  (2008) 142 Company Cases 315 (AP) 
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Held, dJRrrJssing the petition tiiat the letter in questioi'-
showed that the deputy manager of the respondent-company 
informed the transferor company that they shall resume the normal 
production and shall start releasing the payments against the 
transferor company's outstanding bills as per the understanding 
with the transferor company. This letter was not an unambiguous 
and categorical admission of a specified amount due and payable 
by the respondent to the transferor company. Likewise, the 
balance confirmation report could also be said to be an 
unconditional admission of the debts by the respondents. Thus, 
the petition filed by the petitioner was misconceived and if at all 
the petitioner was aggrieved, it had to approach the appropriate 
forum.^^ 
HOTEL HORIZON P. LTD. 
Vs. 
MANISH SHARMA 
The respondent had supplied goods to the appellant-
company and the company issued cheques towards payment of 
amounts which were dishonoured by the bank. Pursuant to issue of 
a statutory notice to the company, the respondent filed a winding 
•^\ (2008) 142 Company Cases 468 (Mad.) 
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up petiticn. The company raised objections on tine grounds tinat (i) 
the respondent had supplied substandard goods, (ii) there was 
bonafide dispute regarding the amount to be paid, and (iii) the 
claim was barred by limitation during the pendency of the petition. 
An order was passed admitting the winding up petition as the 
company failed to produce any evidence or material supporting its 
claim holding that if the liability subsisted on the date of filing of 
the petition, it would not result in cessation of the liability of the 
company merely because it stood barred after filing and during 
the pendency of the petition. The company appealed. Held, that 
there was no material to reveal that the company had raised any 
disputes regarding the quality of goods supplied nor the rates of 
goods supplied. The records did not disclose any bonafide dispute 
raised by the company regarding the rates of the goods supplied 
by the respondent. Merely claiming that higher rates were charged 
for the goods supplied did not amount to raising a bonafide dispute 
regarding the amount payable for the goods supplied. There was 
no material to show that the goods supplied by the respondent 
were of substandard nature nor was any dispute raised by the 
company in that regard. The company raised disputes regarding 
the quality of goods supplied and the rate of goods supplied only 
after the cheques issued by the company were dishonoured. No 
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particulars regarding the quality of the good; supplied or the rates 
of the goods supplied were disclosed by the company. As the 
company had failed to discharge its liability the order in question 
admitting the winding up petition was not defective.^^ 
CYCLE CORPORATION OF INDIA LTD. (IN LIQUIDATION) AND 
ANOTHER 
Vs. 
WEST BENGAL SMALL INDUSTRIES DEVELOPMENT 
CORPORATION LTD. AND ANOTHER 
It is the usual practice that the company court assesses, on a 
subjective basis, the assets which are to be sold and relies on the 
valuer's report to supplement such subjective assessment. Once 
bids are received which are in excess of the valuation found in the 
report, the court may seek to have enhanced offers but there is no 
longer impediment in the sale being confirmed at the highest price 
received. 
The official liquidator of the company (in liquidator) issued an 
advertisement for sale of the entire immovable properties of the 
company despite the valuer having excluded the value of the 
factory sheds let out by the respondent-Corporation in the 
valuation report. Sale was confirmed by the court upon receiving 
^^  (2008) 142 Company Cases 45 (Bom ; 
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an offer in excess of the vali;r,:ion report. According to the official 
liquidator's representation to the appellate court, the entirety of the 
immovable assets of the company was sold to the purchaser. The 
respondent Corporation, a Government of West Bengal 
undertaking, applied under section 535 of the Companies Act, 
1956, seeking a direction on the official liquidator to disclaim the 
landed property which had been let out to the company. On 
appeal, the Corporation's right to obtain its land was recognized. 
The official liquidator applied seeking, inter alia, disclosure of the 
documents relating to the landed property of which the Corporation 
claimed to be the owner. The Corporation responded that the 
official liquidator applied to support the purchase as it had 
proceeded against the purchaser pursuant to recognition by the 
appellate court of the Corporation's right to obtain its land. A 
receiver was appointed by the court to make an inventory of the 
entirety of the immovable property of which the purchaser had 
possession. The purchaser was restrained by an order of 
injunction from creating any third party rights in respect of any part 
of the immovable property in its possession: 
Held, dismissing the application, that since the official 
liquidator was not in possession of the land as mentioned in the 
receiver's report, there was no occasion for the official liquidator to 
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file the applicaion. If the Corporation was entitled to obtain i/. 
land in terms of the appellate order, the Corporation had to work 
out its ren'iedies and if the purchaser was in possession of a part 
of such land, the purchaser had also to work out its defence. (The 
official liquidator was directed to submit a report to the court 
regarding the sale of relevant sheds despite the valuation report 
having excluded the landed property let out by the Corporation).^^ 
So this is the recent approach of courts in cases relating to 
winding up. 
". (2008) 142 Comp Cases 73 (Cal) 
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CONCLUSION & SUGGESTION 
From what has been stated in the foregoing pages, it 
becomes clears that winding up by court serves a useful purpose 
by putting an end to the life of a company suffering from the agony 
of dissension and deadlock, and unable to enjoy normal a,id 
healthy business life. The Indian and English courts have, unlike 
their counter-part in the United States not regarded the corporate 
entity, to use the words of Israels, as a "sacred cow" and have 
shown no reluctance in decreeing winding up. The remedy of 
winding up, though clumsy, is sometime the only way of resolving 
intracorporate disputes. No doubt sections. 397 and 398 do 
provide alternative remedy to winding up, but the resort to this 
remedy by courts have been too infrequent and short of need. 
Other milder remedies such as intra-corporate arbitration, voting 
trust, and the like, are more often than not ineffective. 
It is noteworthy that the "just and equitable" clause of sec. 
433 is not to be read ejusdem generic with other clauses. It 
operates independently and has a precise import and content of its 
own. 
CONCLUSION & SUGGESTION 
This clause. As the cases shr • n, has been utilized 
principally by shareholders as a means of retrieving the capital 
which they hold in a company. In the normal circumstance, 
voluntary winding up is the proper method of achieving this end, 
but such winding up requires the consent of three quarters of the 
members of a company. Therefore when the number is less the 
only course open to the disgruntled members is the winr<ing up by 
court on showing that there are special reasons why the court 
should intervene to releave members of their obligation to 
contribute is not an unqualified one, but is based on certain 
implicit assumption with respect to the nature and purpose of the 
commercial adventure and the manner in which it is to be 
conducted. These assumptions are: 
1. That the company is and will continue to be able to carry on 
its business; 
2. That the business of the company will be conducted 
honestly, continuously and in accordance with the 
requirements of law; 
3. That in the case of a private company, the members will co-
operate in conducting the business in accordance with the 
arrangement entered into when they became members of the 
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company and which t^v/ intended should govern their mutual 
relations. 
It is only when some unforeseen events irreparably destroy 
one or more of these assumptions that there arises a need to have 
the company wound up. Indeed, the recourse to winding up on 
"just and equitable: grounds does not seem to be any different 
from the applications, in the field of company law, of the doctrines 
of discharge by frustration or discharge by breach so familiar in 
contract law. But corporate law being different from contract law, 
the applications of the doctrine has often led to the winding up of 
many a sound company. In the present day Indian, companies can 
no longer be regarded as more machine existing solely for the 
benefit of shareholders. They have assumed the position of 
powerful engines of socio-economic development of the 
community. Since winding up of companies brings benefit to a few 
but misfortune to many, it appears necessary that courts should 
resort to this remedy with great hesitations to avoid untold 
hardships to consumers, labour and the community at large. But 
inspite of this the 'just and equitable' ground for winding up is 
important. 
Cases may arise and they do arise which will be beyond the 
scope of clause (a) to (e) of sec. 433 and the case for winding up 
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will be of su/reme urgency. In fact the court should be compio ely 
free to exercise its discretions and the limitation existing under 
sec. 433 (2) which restricts the courts discretion to wind up a 
company when there is alternative remedy or the petitioner is 
acting unreasonably, be removed. 
The following suggestions may be offered in this regard: 
1. When a company is solvent, the court may not order winding 
up merely on the ground that the substratum or main object 
has failed. The court would do well to allow the company to 
pursue some other object mentioned in the object clause. 
However, winding up on such failure may be ordered when 
the company cannot pursue any other object. 
2. If the company is a financially wreck, winding up is the only 
answers. But where the court is satisfied that the financial 
difficulty is temporary and there is hope of its being 
overcome, winding up order need not be made. 
3. In case of deadlock in a company whose Articles of 
Association contain an arbitration clause, the court shall 
compel the matter to be referred to arbitration or the 
defendants may be asked to buy the shares of the petitioner. 
4. if it appears tl^at the directors have mis-appropriated the 
funds of a company which is otherwise sound, winding up 
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.-der may not be the proper remedy becau?j it would 
operate harshly on the rights of the shareholders. 
5. The partnership analogy may not be invoked frequently it 
may be consciously developed as a branch of company law 
in its own right. Moreover, the amendment to sec. 43 (A) by 
the companies Amendment Act, 1974 is indicative of the 
abolition of the concept of "private companies" in the course 
of time. A private company holding 25% shares in any public 
limited company or whose turn over is one core of rupees 
shall be deemed as a public limited company. 
6. In ordering winding up, the court need not take into 
consideration the motive which actuated the petitioner in 
presenting the petition. If the petitioner discloses a strong 
case, the court shall exercise its discretion in favour of the 
petitioner. 
7. When a strong case for winding up is made, the court must 
exercise its discretion even if there are on assets available 
for the contributories. 
143 
H> 
BIBLIOGRAPHY 
BIBLIOGRAPHY 
BIBLIOGRAPHY 
Afterman, Allen.B. 
Aggarwal, O.P: 
Bagchi 
Bhatia, K.L. 
Bhandari, M.C. 
Bindra, N.D. 
Buckley 
Gower, L.C.B. 
Company Director and Controller (1970) 
(Australia La Book Co.)-
Indian Partnership Act (1973) 
(B.N.Gupta, for Metropolitan Book Co. 
Pvt. Ltd. Delhi). 
L aw of Corporation (1928) (D.C.Kerr, 
R. Cambray & Co., Calcutta). 
Judicial Activism and social change 
(deep &Deep Publications, New Delhi) 
Corporate law and Management 
Encyclo-Paedia (1968). (M.C.Bhandari 
for swastic. Mudranalaya Calcutta). 
The Interpretatation of statute 5'^ ' ed. 
(1970) (Law Book. Co. Allahabad). 
On company law (1948) (Butter worth & 
Co. Ltd. London). 
The Principles of Modern Company 
Law. (3"^  ed. 1969) (Stevens & Sons. 
144 
BIBLIOGRAPHY 
Halsbur)' 
Kulhrahtha, V.D. 
,rd 
Lindley. 
Palmer 
Rohatgi, K.B. 
Sen, S.C. 
Singh, Avtar 
Swamp Jagadish 
Shah, S.M. 
Tandon, M.P. 
London) 
Law of England (Vol. 6 (3™ ed 1969) 
Butter worth & Co. (Publishers Ltd.) 
Changing Dimensions of Company Law. 
(Eastern Book Company London) (1971) 
Treatise of partnership. (8''^ed.). (Sweet 
& Maxwell Ltd. London) 
Company Law (25^ ^ ed. 1968). (Stevens 
& Sons Ltd. London). 
Company Law in India (principals & 
Practice) (Metropolitan Book Co. Pvt. 
Ltd. Delhi). 
The New frontier of Company La (1971) 
(Eastern Law House, Calcutta.) 
Indian Company La (Silver Jubilee Ed.) 
(1991) (Eastern Book Co. Lucknow). 
The Companies Act, 1956 (Eastern Book 
Co. Lucknow) 
Lactures on Company Law (4"" ed.) 
(N.M. Tripathi Pvt. Ltd. Bombay) 
Company Law (VI ed.) (Allahabad Law 
Agency, Allahabad). 
145 
